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COMPETITION IN BANKING ACT OF 1980 



TUESDAY, JULY 1, 1980 

U.S. Senate, 
Committee on Banking, Housing, and Urban Affairs, 

Washington, D.C. 
The committee met at 9:30 a.m. in room 5302, Dirksen Senate 
Office Building, Senator William Proxmire (chairman of the com- 
mittee) presiding. 
Present: Senators Proxmire, Morgan, Sarbanes, and Gam. 

OPENING STATEMENT OF CHAIRMAN PROXMIRE 

The Chairman. The committee will come to order. 

This morning we hold hearings on S. 39, to control the growth of 
bank holding companies by merger and from entering into non- 
banking lines of commerce not directly related to banking. 

The House recently passed by an overwhelming margin legisla- 
tion to prohibit bank holding companies from selling insurance, 
H.R. 2255. That was by a 10 to 1 margin. 

The House approach is more specialized than S. 39. It would retain 
a flexible approach to nonbank activities, allowing the Federal Re- 
serve to determine which activities are directly related to banking. 
S. 39 would also prohibit the Comptroller of the Currency from 
approving an activity for national banks if the activity has been 
prohibited by the Federal Reserve as a permissible activity for 
bank holding companies. And S. 39 would prohibit bank acquisi- 
tions by banks already holding 20 percent of the banking assets in 
any State. 

While S. 39 seeks to control all bank holding company growth, 
H.R. 2255 focuses on one activity — insurance — and attempts to pro- 
scribe the activity. This has been referred to as the negative laun- 
dry list approach. 

What this committee must come to grips with in its considera- 
tion of all such legislation is what kind of a competitive environ- 
ment does the committee seek to encourage. 

Banks do have significant competitive advantages by virtue of 
their large deposit holdings and their ability to make loans. If they 
can offer commercial services, customers might prefer to purchase 
these services from banks in the hope of being in a better position 
to receive credit. We will explore the matter of tie-ins this morn- 
ing. 

Another factor which should be considered in these hearings iB 

the impact such legislation may have on the shape of the financial 

industry in the future. Congress recently passed the Depository 

Institutions Deregulation and Monetary Control Act which at- 

(l) 
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tempts to provide a healthier competitive environment for all fi- 
nancial institutions and better service to their customers. 

I am sure many Senators might be interested in knowing — if and 
when this legislation is debated on the floor — how competition will 
be improved if the Senate enacts this legislation. 

I look forward to the testimony this morning. Unfortunately, I 
will have to leave for a short time to testify before the Budget 
Committee and Senator Gam will take over, but I will return as 
promptly as I can. Senator Gam. 

Senator Garn. Thank you, Mr. Chairman. I am anxious to get to 
the testimony and not delay the witnesses. I will just ask unani- 
mous consent that my opening statement be placed in the record. 

The Chairman. Without objection, so ordered. 

[Senator Gam's opening statement follows as though read:] 

OPENING STATEMENT OF SENATOR GARN 

The committee will hear testimony today regarding several legis- 
lative proposals designed to restrict the size and activities of bank 
holding companies. 

There has long existed in this country a separation between 
banking and other forms of commerce. This separation was devel- 
oped in part because banking organizations, by virtue of their 
control over credit transactions, are in a position either directly or 
indirectly to exercise great influence over borrowers in connection 
with the purchase of nonbanking services. Furthermore, the pur- 
suit of nonbanking activities would tend to divert bank resources 
and efforts away from their principal activity — banking. 

The Bank Holding Company Act of 1956, as amended, provides a 
regulatory framework designed to restrict bank holding companies 
to those nonbanking activities which are closely related and a 
proper incident to banking. Under this standard, the Federal Re- 
serve Board by regulation has permitted bank holding companies 
to become involved in the sale of credit related property and casu- 
alty insurance. Whether such activity was within the contempla- 
tion of Congress when it enacted the Bank Holding Company Act 
and its subsequent amendments is a matter which has been the 
subject of considerable litigation and is now before Congress once 
again. 

There is no question that there is potential for abuses in any 
situation where a creditor may link the granting of credit to the 
provision of insurance or other services which a bank holding 
company may offer. Of course, in seeking to prevent abuses, we 
should be careful not to stifle legitimate competition. 

This hearing provides the committee a new opportunity to deter- 
mine the extent to which Congress should specify what nonbanking 
activity or activities are appropriate for bank holding companies; 
and I look forward to the testimony of the witnesses. 

The Chairman. Our first witness this morning is Governor 
Charles Partee of the Federal Reserve Board. We expected Senator 
Durkin and if he comes in we will of course put him on. 

Governor Partee, go right ahead. We hope you can confine your 
remarks to about 10 minutes or less and then we can get right into 
questions. 
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STATEMENT OF J. CHARLES PARTEE, GOVERNOR, FEDERAL 
RESERVE BOARD 

Mr. Partee. Fine, Mr. Chairman. 

I am glad to appear today before this committee to present the 
Federal Reserve Board's views on two banking bills that have been 
the subject of much attention and previous debate. One would limit 
the insurance activities of bank holding companies. The other 
would subject acquisitions of banking organizations to stricter 
standards than in the present antitrust laws and would tighten the 
rules for expansion into nonbanking activities by bank holding 
companies. 

The proposed H.R. 2255 would prohibit the sale of credit related 
property and casualty insurance by bank holding companies with 
consolidated assets in excess of $50 million, with certain exceptions. 

The exceptions are: 

One. The sale of credit life, personal accident, and health insur- 
ance, 

Two. The sale by finance company subsidiaries of BHC's of prop- 
erty and casualty insurance on property used as collateral for a 
loan of $10,000 or less, indexed to future increases in the consumer 
price index, 

Three. The sale of general insurance in places of 5,000 population 
or less, or where the Board determines that insurance agency 
facilities are inadequate; and 

Four. The sale of insurance pursuant to certain limited "grand- 
father" rights for organizations engaged in the activity prior to 
June 6, 1^78, and a limited authority to continue to act as manag- 
ing general agents with respect to insurance on real and personal 
property and group life insurance for the banking organization 
and/ or its employees. 

OPPOSITION TO BILL 

The Board consistently has opposed this bill because it seems to 
us to be anticompetitive and discriminatory. Many creditors, in- 
cluding finance companies and retailers, are permitted to sell in- 
surance in connection with their credit granting activities, but the 
firoposed prohibitions would apply only to bank holding companies. 
n this respect the bill clearly discriminates against customers of 
BHC's because the finance company, retail and other sectors would 
remain free to offer property and casualty insurance. The bill also 
may be misdirected, since the available evidence suggests that any 
abuses are more likely to occur among nonbank lenders than in 
banking. A similar inconsistency exists in that the evidence clearly 
indicates that potential abuses associated with the joint offering of 
credit and insurance are more likely to occur in the sale of credit 
life than in the property and casualty field. Yet, the proposed 
legislation allows credit insurance but prohibits the sale of credit 
related property and casualty insurance. 

The various exemptions also seem inconsistent with the purposes 
of the proposed bill and would appear to compound the inequities. 
The Board opposes both the $50 million asset size exemption and 
the $10,000 transaction exemption for subsidiary finance compa- 
nies. Permitting an activity to be engaged in by a bank holding 
company or its subsidiary solely because of the asset size of the 
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bank holding company or the size of the transaction involved are 
not relevant criteria to determining whether an activity is closely 
related to banking. By employing such a standard, Congress would 
be abandoning some well established criteria that have Deen devel- 
oped over the years by the courts and have come to be recognized 
as appropriate for determining whether a nonbanking activity is 
closely related to banking within the meaning of section 4(cX8) of 
the act. 1 In addition, the effect of the $50 million asset size exemp- 
tion would be to permit expanded sales of insurance by small bank 
holding companies. The majority of these companies is located in 
relatively concentrated markets where the potential for abuse is 
greatest since we would submit that market power is generally 
related to the relative rather than the absolute size of the organiza- 
tions in such markets. In addition, the effect of lifting constraints 
on the scope of insurance agency activities for small bank holding 
companies and exempting finance company transactions of less 
than $10,000 probably would be to increase the volume of insur- 
ance sold by holding companies. In fact, over 60 percent of all bank 
holding companies would be able to expand the scope and volume 
of their activities to include transactions clearly unrelated to bank- 
ing. This appears directly contradictory to the intent of the bill. 
The Board's view continues to be that banking organizations 
should be allowed to sell credit related insurance, including prop- 
erty and casualty insurance to protect loan collateral. There are 
several reasons to believe that the benefits of such activity 
outweigh the possible adverse effects. First, permitting banks and 
bank holding companies to provide these services is likely to be 
procompetitive. Second, sales of insurance by subsidiary banks pro- 
vides a useful and convenient service to the public, including sales 
at locations which may be poorly served by others. Prohibiting the 
activity for larger banking organizations would surely inconve- 
nience at least some of the public — namely those borrowers who 
would be forced by the prohibition to look elsewhere for the needed 
insurance coverage. 

ADDITIONAL LEGAL RESTRAINTS UNNECESSARY 

Before commenting on specific provisions of S. 39, the Competi- 
tion in Banking Act of 1979, it may be useful to make some general 
observations. Governor Coldwell testified before this committee in 
1978 and I testified before the House Banking Committee last year 
on these same proposals. In both cases we indicated that the Board 
sees no need for additional legal restraints on the already closely 
regulated expansion by banking organizations. 

First, there has been a noticeable trend toward deconcentration 
of domestic banking resources at the national level, as well as in 
many States and local markets. Most of the growth that generated 
concern about increased concentration in U.S. banking actually 
took place in the foreign sector. This growth masked the trend 
toward deconcentration of domestic banking assets while it actual- 
ly represented an improvement in the competitive position of U.S. 
banking organizations in foreign markets. 

' National Courier Association v. Board of Governors, 516, F.2d 1229, 1237 (DC. Cir. 19751, 
Alabama Association of Independent Insurance Agents v. Board of Governors, 533 F.2d 224. 241 
(5th Cir. 1976), and NCNB Corporation v. Board of Governors. 599 F.2d 609 (4th Cir. 1979). 
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Second, bank holding company expansion in the nonbanking 
area has been strictly controlled. Only those activities that are 
closely related to banking and are a proper incident thereto have 
been authorized, and expansion has been mainly de novo rather 
than by acquisition of existing organizations. This form of expan- 
sion has been procompetitive and, on balance, has brought benefits 
to the public. In our judgment, the flexibility of the present regula- 
tory system serves the Nation well and will continue to provide an 
appropriate regulatory framework for expansion of the financial 
sector. 

I might add that passage of the Depository Institutions Deregula- 
tion and Monetary Control Act of 1980 has the potential for en- 
hancing the competitive structure of banking markets for many 
financial services, both for depositors and loan customers. Its pas- 
sage should further alleviate many of the concerns about concen- 
tration reflected in S. 39, and the increased competition in banking 
markets that will result should act as an additional deterrent to 
potential abuses of market power. 

The appendix to my testimony sets forth the positions of the 
Board on the specific provisions of S. 39, except the section 601 
which I would like to discuss briefly. The Board strongly objects to 
the additional hearing and administrative procedure requirements 
contained in this section. 

Under section 601 the Board could be required to provide an 
adjudicative or trial-type hearing in nearly every 4(cX8) application 
or rulemaking proceeding, whether or not there are disputed facts 
involved. This represents a step backward to the underlying bur- 
densome, and time consuming procedures of the Bank Holding 
Company Act prior to the 1970 amendments. The courts and other 
administrative law authorities have long recognized the distinction, 
established by the Administrative Procedure Act, between adjudi- 
cation and rulemaking. Adjudication and a formal hearing may be 
required to establish disputed facts about particular parties, their 
activities, businesses, and property. On the other hand a rulemak- 
ing procedure is less formal because the issues do not typically 
relate to disputed facts. The precedents in administrative law dem- 
onstrate that the public interest is safeguarded and best served in 
rulemaking by avoiding the cumbersome and unreasonably lengthy 
procedures of formal adversary hearings. 

Recognizing Congress imposition in 1970 of a time limit on the 
processing of 4(cX8) applications, the Board has successfully acceler- 
ated its decisionmaking process using a variety of procedural tools 
consistent with the Administrative Procedure Act. These include a 
formal hearing where there are disputed questions of fact. We feel 
that these procedures assure that the best possible, informed, deci- 
sion is made in the shortest period of time. Accordingly, we would 
strongly recommend that the present procedures be continued. 

In closing, I would like to sound a note of caution. Our economy 
and financial system are changing rapidly. Demands for financial 
services are increasing even faster and new techniques are making 
it possible to meet such demands in increasingly efficient and 
innovative ways. In this rapidly changing environment we believe 
that adding to the rigidities of regulation would be a mistake. The 
present regulatory framework, while not perfect, has sufficient 
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flexibility to adapt as necessary to changes in technology and serv- 
ices offered — a flexibility that needs to be preserved if the public is 
to continue to be best served by our evolving financial system. 
[Material accompanying the statement of Governor Partee 
follows:] 
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Appendix 

Board Poeitictis on Proposed Provisions of 3.39 

Mot Discussed in Testimony 



The Twenty Percent Limitation 

One of the provisions of the bill establishes an outriqht 
prohibition Of any bank merger Or holding company acquisition of a bonk 
in which the resulting company would control more than 20 percent of the 
nankin? assets in any state. The one exception would be where the proposed 
acquisition is necessary to prevent a bank failure and no lesser anticompeti- 
tive alternative is available. The Board seriously questions the desirability 
of such an absolute limit, especially in view of the wide differences in 
state banking structures and a lack of evidence that concentration is 
generally increasing at the state-wide level or in local markets. The 
Board is particularly concerned in those situations where modest foothold 
acquisitions or de novo entry would in fact bend ho deconcentrate local 
markets and where such deconeentration would be prevented by this particular 
prevision. It also would be misleading and inequitable to base the percentage 
restriction on total assets, rather than on those danestic assets generated 
from the local markets or the state. large bar*ing organizations, for 
example, have tended to concentrate during recent years on the growth 
of their national and international business, and in at least same cases 
their share of domestic business in local markets has decreased. The 
effect of the arbitrary 20 percent limitation would be to penalize 
those banks that had a significant portion of their assets outside 
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the state or U.S. and thus has little relevance t 
tlcn In local U.S. banking markets, in the Board's view, federal imposition 
of such a rigid overall constraint would interfere with the rights of 
the states bo decide what type of banking structure best meets their 
particular needs. Finally it would also deny the Board and other agencies 
the needed flexibility to take into account unique conpetitive structures 
and other local factors associated with the given state. These would 
include the number and size distribution of conpetiting institutions, 
restrictions on geographical expansion, the extent and strengths of 
nonbank competition, and the general economic envirotwent in the state. 

Despite the Board's concern with the bill's asset limitation, 
there are other provisions pertaining to bank mergers and holding company 
acquisitions of banks which would provide useful clarifications 
of existing law. In particular, the Board favors those provisions 
which would permit denial of acquisitions even when the level of the 
possible anticompetitive effects do not constitute a violation of the 
antitrust laws, for the 20 percent limitation) , if the responsible agency 
believes that the proposed acquisition would rot be in the public 
interest and the anticompetitive effects are not clearly outweighed in the 
public interest by the probable effect of the transaction in meeting 
community convenience and needs. 
Mandatory Consideration of Relative Economic Size and Market Rawer 

'the addition of the mandatory consideration under Section 
4(c)(B> of the disparity in size and economic power between the applicant 
organization areJ those firms engaged in the subject activity is 
presumed to focus attention on the potential for predatory economic 
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behavior. But the Board believes that any application Involving such 
behavior could and should be denied under the present law's "unfair 
competition" or "undue concentration of eccncmic power" criteria. The 
addition of the proposed size disparity criterion would tend to shift the 
analysis away from the competitive effects in markets to a focus on 
institutions, and this could prove counter productive to the public welfare. 
Tightening of Standards for Section 4(c)(8) acquisitions 

Another feature of the bill is that it would tighten the 
"closely related" and "public benefits" standards for acquisitions of 
non-banking activities by bank holding companies under Section 4(c)(6) 
of the Act. The "closely related' test now contained In Section 4(c)(8) 
requires that a proposed activity be "so closely related to banking 
or managing or controlling banks as to be a proper incident thereto." 
In contrast, the new standard would require that a proposed activity be 
"so closely and directly related to bankirvj or managing or controlling 
banks as to be a proper and necessary Incident thereto." It is not clear 
what these additions would mean for the "closely related" test. One 
possibility is that it would limit permissible 4(c)(8) activities bo 
"banking activities", that is, activities in which banks themselves 
generally can engage. If so, the existing list of permissible activities 
would be largely unaffected, since banks can now engage in all but two 
of the present 4(c)|B) activities, including such important ones as 
mortgage banking, consumer lending, leasing, factoring and data processing. 
But there are other possible interpretations of the proposed wording 
changes in the "closely related " test, arrf these different interpretations 
could have significantly different effects, the Board believes that It 
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is important to draft any Hording changes in the "closely related" test 
so as to eliminate siAseguent controversy over the meaning of the test. 

In addition to the "closely related" test, the Act also requires 
that a proposed activity must "reasonably be expected to produce benefits 
to the public that outweigh possible adverse effects." The proposed 
bill would modify the requirement so that the activity "is likely to 
produce substantial benefits to the public which clearly and significantly 
outweigh possible adverse effects." The specific {actors to be considered 
in determining substantial benefits and adverse effects would also be 
expanded. 

The Board believes that the changes in the proposed "public 
benefits" test are unclear. Wire importantly, we are concerned that the 
proposed public benefits test would not serve the public as well as the 
existing test. Under the propose new test, the Board would hove to 
deny non-banking applications even if the benefits were positive but 
less than "substantial", or even if substantial benefits would only 
slightly outweigh adverse effects. The Board can approve such applica- 
tions under the present standard, and we see no reason to deny the public 
the opportunity to derive benefits when there is a reasonable probability 
that these benefits, on balance, will outweigh any adverse effects. 

The proposed legislation also expands the adverse factors 
enumerated in the Act by "risks to the financial soundness of a bank 
holding company or its banking subsidiaries" and "interfering with the 
primary responsibility of a bank holding caipany or its bank subsidiary 
to provide effective banking services to the public." The bill also 
specifies that the Board shall reguire bank hoi Sing companies and their 
subsidiaries to be capitalized and cth-jrwise Einanoed in a safe and 
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sound manner. Tliese objectives certainly cannot be questioned. However, 
the Bank Holding Conpany Act already requires the Board in bank acquisitions 
to "take into consideration the financial and managerial resources and 
future prospects of the company or companies and the bante concerned." 
Similarly, Section 4(c)(8) of the flct requires the Board to consider 
such possible adverse effects as unsound banking practices in nonbank 
acquisitions, in carrying out both of these charges, the Board 
carefully considers the capitalization and overall financial condition 
of the holding company and its subsidiaries. Furthermore, as part of 
Its ongoing responsibilities for supervision bank holding companies, 
the Federal Reserve conducts inspections of the parent companies and 
their nonbanking subsidiaries, examines subsidiary banks that are 
state member banks, and reviews the examination reports of other 
subsidiary banks that are examined by either the Comptroller of the 
Currency or the PDIC. 

With respect to financial considerations, the Hoard has long 
held to the philosophy that bank holding companies should serve as a 
source of strength for their subsidiary banks. In some instances, the 
Board has obtained commitments from holding companies to supply additional 
capital to their subsidiary banks and has urged that nonbank subsidiaries 
be adequately capitalized, in 1974, when certain banking firms began to 
experience sharp increases in problem loan situations, the Boatd instituted 
a "go-slow" policy with respect to further expansion. Consistent, with this 
policy, the Board denied a ranter of applications, some for the nation's 
largest banking organizations. 
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With respect to the effects of extension wder Section 4(c)(6) on 
the prevision of effective banking services to the public, ant of the 
activities approved are specialized lending functions which could be performed 
within the bank, but are carried out note efficiently through a specialized 
icnbank subsidiary. The few activities approved which are other than 
specialized lending functions, such as data processing or credit life and 
disability insurance underwriting, are complementary to lending and Mould 
seem likely to enhance rather than interfere with the provision of 
effective banking services to the public. 

On balance, it is the judgment of the Board that the addition 
of these two considerations to the list of adverse factors to be taken into 
account are not necessary and would not improve the regulatory process. 
Mandatory Publication of intra-Osmpany Transactions Information 

Oie bill contains a provision that would require each bank 
holding company to submit to the Board each year a report detailing the 
terms and conditions of all intra-cctnpany loans and investments, Moreover, 
the Board would be required to make such repor ts available to the public. 
The Board does not believe these provisions are necessary. 

First, the Board is already receiving an intra-cempany transactions 
report on a quarterly basis from medium and large size bank holding 
companies. Second, bank examiners carefully review transactions between 
bank subsidiaries and the rest of the holding company system, and the 
Federal Reserve now periodically inspects the financial affairs of parent 
companies and nonbank subsidiaries. In the Board's judgment, these 
examinations and inspections, along with existing reports, are sufficient 
to supply the supervisory authorities with needed information on intra- 
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oompany transactions. In addition, the potential reporting burden associated 
with such a proposal would be substantial, especially since most intra- 
ixmpany transactions individually would not be material. 
prohibition of Preferential Financing of Non-bank Subsidiaries 

The bill also specifies that the Board require bank subsidiaries 
to refrain from discriminating in favor of their parents or affiliates 
in making loans or in establishing terms and conditions of credit. The 
Board agrees that the practices referred to are improper if the terms 
or conditions of the loan are more favorable than the bank would make 
to a non-affiliated borrower of comparable creditworthiness. But we 
oppose the provision with respect to the making of loans bo subsidiaries 
which could have the effect of unduly restricting the flow of funds within 
the holding company organisation. At present, bank examiners closely 
review bank loans to affiliates and will criticize a loan to an affiliate 
made on preferential terras that are adverse to the bank. It should 
also be noted that bank loans to holding company affiliates are covered 
by Section 23A of the Federal Reserve Act. This Act places quantitative 
limitations an such loans, as well as requiring that all loans be fully 
secured by high grade collateral. Indeed, the collateral requirements 
an bank loans to affiliates are more stringent than collateral provisions 
on bank loans to non-affiliated borrowers. The Board feels that a better 
way to deal with transactions involving intra-oompany fund flows is 
through Section 23A. In this connect ion , a new proposal to revise, modernize 
and strengthen Section 23A was completed and transmitted by the Board to 
this Committee last year. 
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In general, the Board believes that the adaption of this section 
would lead to an inflexible regulatory structure which would not be responsive 
to the differences between the regulatory concerns relevant to National 
banks, on the one hand, and nonbanking subsidiaries of bank holding 
companies on the other. The Comptroller of the Currency has prijnary 
responsibility for regulating the activities of National banks and that 
Office's jirignent and expertise should not be subject to 9 regulatory 
veto of the Board. This would be the result in seme cases since the 
section provides that a National bank may not engage directly or indirectly 
in any activity which the Board has determined by regulation or order to 
be an infroper activity for bank holding companies. 
Grandfather Provisiois 

In the event that Congress enacts the proposed prohibition on 
insurance agency activities in HR.22S5, the Board would strongly support 
a grandfather provision and would urge that the effective grandfather 
date be the date the legislation was approved by the Congress, in 
our view June 6, 1978 would affect unfairly a number of bank holding conpanies. 
We would suggest the elimination of the prohibition against a holding cempany 
increasing to any significant degree the volume of business of its 
grandfathered nonbanking subsidiary. Finally, we would urge elimination 
of the requirement that suggests a small bank holding corapany might have 
bo divest of its activities impermissible to companies in excess of $50 
million once it exceed the size limitation. Both provisions would tend 
to discourage the affected holding company subsidiary from competing 
aggressively for business and thereby serving as a meaningful alternative 
to help meet the needs of the public. 
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The Chairman. Thank you, Governor Partee. 

Governor Partee, you're a brave man. You're standing up to a 
bill that passed the House 333 to 25. 

Mr. Partee. Yes, that's right. 

The Chairman. Obviously you're like a bull standing in the way 
of a locomotive. A bull who had a lot of courage but I don't know 
how much judgment he had. 

Mr. Partee. It's a question of principle, Mr. Chairman. 

The Chairman. If you're doing the right thing, that's your under- 
standing of principle, and I think what we have to do obviously 
under these circumstances is shape the best kind of legislation we 
can, recognizing that there's an overwhelming feeling in the Con- 
gress, probably in the Senate the same as in the House, to provide 
some kind of difference between the entry of bank holding compa- 
nies into insurance and banking into competition with the insur- 
ance companies. 

PUBLIC BENEFITS 

The insurance agents charge in their testimony that the Board 
has never rejected an application because a holding company failed 
to show approval of the application would be in the public interest. 
It also says that the Board processes applications where applicants 
do not even claim that approval would result in benefits to the 
public. What's your comment on those allegations? Do you agree 
that under the statute now they must show public benefits before 
an application can be approved? 

Mr. Partee. No. We look for public benefits in the applications, 
but do not have to be shown if there are no anti-competitive effects 
and if the proposed acquisition is consistent with good managerial 
practices. We do like to see public benefits and look carefully for 
them. I don't regard the Board's authority as being strictly tied to 
the question of what are public benefits. 

The Chairman. What's your comment on the charge that the 
Board has never rejected an application because the holding com- 
pany failed to show that approval of the application would be in 
the public interest 

Mr. Partee. I have no comment on that, Mr. Chairman. We look 
at the applications. We have a presumption that more competition 
is better than less competition. We think that there will generally 
be public benefits that would result from having more competition 
and, therefore, our inclination is to approve such applications. 

As you know, in the credit-related insurance field, where there's 
an underwriting activity we look for and expect the holding compa- 
ny to promise to reduce rates below the maximum permitted by 
State law as a generality, and that's clearly a public benefit. 

The Chairman. Now you have a very interesting statement in 
the appendix that you have in your statement. You indicate that 
any changes in the "closely related" to permit permissible non- 
banking activities should be drafted to eliminate controversy over 
the substantive meaning of the term. You indicate that one possi- 
bility would be to limit nonbanking activities to banking activities 
in which banks themselves could generally engage. 
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Suppose we did just that, amend 4(cX8) to engage solely in bank- 
ing activities. Would the Federal Reserve support that kind of 
amendment? 

Mr. Partee. I doubt it. I think we would like to see something a 
little broader than that because of the possibility of public benefits. 
If it were strictly banking activities, there are kinds of activities 
that banks can now engage in that would obviously not be permit- 
ted, and I think they have had a public benefit. But the fact is that 
we have gone very, very little beyond the range of activities al- 
ready permitted to banks in authorizing activities for bank holding 
companies. So it comes pretty close. 

I would like to have it clear, and I think the Board would like it 
clear, as to what is meant by the phrase "closely related." 

The Chairman. As to what? 

Mr. Partee. As to what is meant by the term "closely related." 
We would like to have good legislative history on that issue. 

The Chairman. H.R. 2255 seeks to prohibit bank holding compa- 
nies from marketing insurance. Financial bank laws already pro- 
hibit national banks from selling insurance. Our information is 
that saving and loan associations, mutual savings banks and fi- 
nance companies do sell insurance. 

Are you able to tell the committee which financial institutions 
other than banks sell insurance? 

Mr. Partee. I think it's very general in the case of property and 
casualty insurance, but I don't have the facts on the matter. 

The Chairman. If we do adopt the House bill, H.R. 2255, should 
it extend its prohibitions to thrifts as well as banks? 

Mr. Partee. Yes, I think so. I think if we're going to do some- 
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inded. If we are going to restrict competition in the insur- 
ance field, I think it ought to be done evenly. 

supervision of nonbank ventures 

The Chairman. Now the Independent Bankers Association says 
in its statement that their research of bank holding companies 
leads to the tentative conclusion that bank holding companies have 
not had a positive effect on the operating performance of nonbank 
affiliates and that more protection is needed for banks and bank 
holding companies, including closer supervision of nonbank ven- 
tures. 

What's your comment on that independent bankers position? 

Mr. Partee. Well, on the second part of the question, we are 
providing a good deal closer supervision of nonbank activities of 
bank holding companies than was originally contemplated and was 
originally a part of the concept of the 1970 act. The reason we are 
doing that, of course, is the experience with certain problem cases 
in the 1974-75 period. We now inspect large bank holding compa- 
nies on a periodic basis, and we take a close look at the contribu- 
tion, or lack of contribution, in the specific activities that affiliates 
of the holding company are making to the whole organization. 

I think the regulator's stance has changed quite significantly in 
the last decade, Mr. Chairman. I do believe that it's a strange 
allegation that the changes in management and the changes in 
financial support that nonbanking activities have had when bank 
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holding companies have made acquisitions have contributed noth- 
ing to the activities of those concerns. I suspect it's the kind of 
thing that a person just Bays and it seems to me inconsistent with 
our notion of how the system works. I think that in most cases 
there was some rocky beginnings. You remember the bank holding 
companies moved particularly into the mortgage field. The timing 
was particularly bad on that but now I think that our view is the 
management of these concerns has been quite good by the bank 
holding companies as a general matter. 

The Chairman. I'm going to yield to Senator Gam. In my ab- 
sence, Senator Morgan wiil chair the committee. 

Senator Garn. Governor Partee, in testimony last May on the 
Export Trading Company Act, the Federal Reserve Board cited the 
traditional separation of banking and commerce and the potential 
for unfairly favorable treatment of bank affiliated companies and 
their customers over the banks fiduciary responsibility to deposi- 
tors as reasons not to permit bank holding company expansion into 
certain nonbanking activities. Why aren t these equally good rea- 
sons to prohibit bank holding companies expansion into the insur- 
ance business? 

Mr. Partee. Well, Senator, I think that there's a considerable 
difference between the kind of management involvement in export 
trading companies than is contemplated here, with the simple act 
of offering as a service to the public, to the customer — offering an 
insurance policy to cover the loan collateral. That is, it seems to 
me in the first case that there could be conflicts between the bank 
and its general objectives and the needs of the trading company. In 
the second case I can see no possibility of such conflict. 

Senator Garn. Well, I don't see the distinctions that you make 
there really. I think a lot of the reasons you gave or the Federal 
Reserve gave could apply here too. Obviously there are some differ- 
ences. 

Last year in our hearing on the Fed's tie-in study, the principal 
criticism leveled against the study by insurance groups was that it 
did not take into account other relevant studies, including the 
FTC's 1974 report to the Fed on insurance sales practices. In fact, 
an attachment to your written statement submitted at that hearing 
did refer to this criticism. 

Discussing tie-in sales of credit and insurance, the FTC's 1974 
report quoted the following from a finance company manager's 
memo as an example of the usual approach used by finance compa- 
nies to insure tie-in insurance sales. I quote: 

All of the offices in the district should pay particular attention to the fact that 
the insurance gales trend is adverse and down, meaning that our mental approach 
to selling insurance is getting weaker. We are giving the customer more and more 
opportunities to turn it down rather than taking a firmer approach. 

I recognize that this does not mean that every finance company 
or bank holding company uses such tactics. I'm certainly concerned 
about that statement though. I have said this before in hearings. I 
come into these hearings with some bias, having spent a good deal 
of my life, before getting into politics, in the insurance business, 
and I resented what is often referred to as competition. It is compe- 
tition, but in many cases it was incredibly unfair competition be- 
cause I knew what went on. Those of us who were working solely 



v Google 



18 

to make our living by selling insurance had to do a selling job, and 
when you have a long list of forms signing up for a loan or for a 
mortgage or some other extension of credit, and in that ending 
process you sign this, sir, and you sign that, and suddenly you find 
out you've bought something. It was amazing to me over a number 
of years that those who had bought insurance in many cases did 
not know they had even bought any, and in other cases when you 
asked them to explain what they had purchased they had no idea 
whatsoever. They didn't know the terms. They didn't know wheth- 
er it was whole life, whether it was credit life, whether it was 
decreasing term; and I think that has been rather widespread. 

So a question I'd like to ask you about that is, how often are 
bank holding companies or finance companies subsidiaries exam- 
ined? 

Mr. Partee. Well, we generally examine or inspect the bank 
holding companies once a year if it has signficiant subsidiaries and 
if it has consolidated assets of $300 million or more. 

I might say that I don't necessarily disagree with what you have 
just said, Mr. Garn, but I would point out to you that the indica- 
tions of abuse have been in the finance companies much more than 
they have been in the bank holding companies. Finance companies, 
that is independent finance companies are not affected by this bill, 
and the abuses have been more common in the sale of credit life 
insurance, not in the sale of fire and casualty insurance, which is 
the subject of this bill. 

So the bill is looking at areas where there haven't been abuses, 
rather than the areas where there may have been abuses. 

Senator Garn. Let's get away from the word abuses. 

Mr. Partee. I mean tie-ins or cases where the consumer doesn't 
know what he's buying. 

Senator Garn. That has a bad connotation. I'm talking more 
about just the tie-in, if we want to call it that, but the lack — the 
salesmanship involved, and it's just easy to initial it and sign it as 
you go through the rest of the process. I don't think that in bank 
holding companies or finance companies that that is an unusual 
way they operate. I think that is the general way they operate. 
That was my experience over 10 years. 

Mr. Partee. Yes. 

captive client 

Senator Garn. I very rarely found a client who knew what they 
had bought, and their usual comment was, "Well, I signed up for it 
along with everything else." That's what I'm talking about as far 
as unfair competition. Banks can get a captive client. I don't ever 
remember having that situation when I was selling. I don't ever 
remember anybody calling me begging me to come out and see 
them. It took a great deal of work. Banks have had captive clients 
that were in banks for some other purpose and it's unfair I think 
to call it an abuse. It's a normal practice and I don't think that is 
very competitive. Yet most of your testimony and those who are 
opposed to any of these bills talk about fair competition. Well, I'd 
like somebody to tell me where the fair competition is when you 
get somebody trapped in an office, in a little sales office or some 
similar place, signing a bunch of forms; and in most cases there are 
a lot of these people who certainly are not qualified in the insur- 
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ance field. They know very little more about it than where to put 
the "x" for somebody to sign. Nobody is really addressing that tie- 
in in my opinion, and we have talked too much about abuses. 

Mr. Partee. The lender, of course, has a legitimate interest in 
knowing the collateral is adequately insured. 

So naturally, if you buy a car on credit or buy a house on credit 
or whatever, insurance is going to be needed. And the fact of the 
matter is that as between ordinary insurance agents and the lend- 
ing institutions, the rate is probably not much different, and I 
think there would be a tendency for the customer to take it from 
the lending institution. 

I might say that I bought a house on credit and a car on credit; 
and I certainly never took the insurance out through the lender, 
because the lender is not the cheapest place to get insurance by 
far. I can see what you mean, but I do believe the lender has a 
legitimate interest in seeing that there is insurance, proper insur- 
ance, on the collateral that's offered for the loan. 

Senator Garn. Well, what you say I agree with. It's not the 
cheapest place to buy it. Where is the public benefit or the competi- 
tion from that? 

Again, one of the reasons that he can charge higher rates is 
because of the tie-in, because of the lack of explanation. It seems to 
me it's just the opposite of competition. There's a lot of noncompe- 
titiveness in this type of operation. I'm not sure that any of these 
bills really address that particular problem. Nobody seems to want 
to address that lack of competitiveness. 

As much as I have some problems in the areas I have outlined 
with tie-ins, I also have some problems with the legislation on the 
other side because you've obviously got some bank holding compa- 
nies that have done a good job and have been in this for a long, 
long time — 35, 40, 45 years in many cases — and before I can be for 
or against any of this legislation there's going to have to be some 
redefinition of the grandfather clause. 

I think those on this committee, Senator Morgan particularly — 
we have had some battles on other types of legislation that have 
nothing to do with this — in the housing conference last year we 
were concerned about retroactive procedures. So although I come 
down basically on the side of the independent insurance agents, 
there are some provisions in the House bill that I think are ex- 
tremely unfair to existing insurance operations and we are going to 
have to take a look at those grandfather clauses. I don't think we 
can jump from one extreme to the other either. 

Mr. Partee. Yes. We do propose that the grandfather date be 
advanced from mid-1978 to something closer to the date of enact- 
ment of this bill, if it does go through, because it does stretch 
pretty far back to the middle of 1978. 

Senator Garn. Governor Partee, I have four or five pages of 
questions and we have a lot of witnesses, so I'd like to submit the 
rest of my questions to you if they are not answered by your other 
testimony here, for your response in writing. 

Mr. Partee. I would be happy to do that, sir. 

Senator Morgan. Governor Partee, first I thank you for coming. 
I will have some questions for the record too, but let me say in the 
beginning that the problem gives me a great deal of concern. 
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Whenever you have any entity that operates by and with a govern- 
ment granted special privilege, whether it's a monopoly or govern- 
ment credit or other privileges that are not afforded to other 
businesses, it does give me some concern. 

I'm just as concerned about the Federal land banks and the 
credit companies engaging in insurance business as I am about 
bank holding companies. 

Someone brought me a letter the other day from a Federal land 
bank, that had been written to a customer or to a person who had 
a loan, soliciting all of their insurance, and it seems to me, when 
you put the full faith and credit of the Government that belongs to 
all of us and if you use it that way, that does present a problem. 

What do you define the holding company as, as you interpret it 
in this bill? What is a bank holding company as you interpret it 
and as this bill applies to it? 

INTERPRETATION OF BILL 

Mr. Partes. Well, the House bill would apply to the larger bank 
holding companies, with more than $50 million in assets. It would 
apply solely to the sale of accommodating property and casualty 
type insurance on the loan collateral that's provided. It would be 
either sales in association with bank loans or loans of other prod- 
ucts of the holding company. 

Senator Morgan. Would it also apply to State chartered and 
regulated bank holding companies? 

Mr. Partee. Yes; it would apply to all larger bank holding com- 
panies. Under 40 percent of the bank holding companies would be 
affected by this. The other 60 percent would be free because of one 
of the exemptions given. 

Senator Morgan. Are there State chartered bank holding 
companies? 

Mr. Partee. Yes. All are effectively State chartered in that the 
holding companies are all incorporated in a State. But the holding 
companies are all approved and regulated by the Federal Reserve. I 
don't think the question of Federal and State charters is any 
problem. 

Senator Morgan. Are all bank holding companies regulated by 
the Federal Reserve? 

Mr. Partee. That's right. 

Senator Morgan. Well, now, what does regulation Y apply to? 
Does it apply to banks or bank holding companies? 

Mr. Partee, Regulation Y is the regulation issued by the Board 
regulating the activities of bank holding companies. 

Senator Morgan. AH right. It limits banks to selling only credit 
related insurance and not general insurance? 

Mr. Partee. That's right — bank holding companies. 

Senator Morgan. Well, does that prohibit a bank holding com- 
pany from selling property insurance? 

Mr. Partee. Bank holding companies are permitted to sell that 
insurance in connection with the extension of a loan while the loan 
is outstanding, because of the legitimate interest that the lender 
has in covering the collateral adequately, and to offer it as a 
convenience to the public. 

Senator Morgan. Would that be permitted under this bill? 



v Google 



21 

Mr. Partee. For bank holding companies under $50 million; yes. 
For bank holding companies over $50 million; no. 

In addition, the bank holding companies under $50 million would 
have some expanded insurance authorities. In the bill as it was 
passed by the House, bank holding companies under $50 million 
would have some expanded authority to sell insurance not con- 
nected with a loan transaction. 

Senator Morgan. But under this bill a bank holding company 
which is covered by it can sell credit life insurance? 

Mr. Partee. Yes. That is not being affected in any way by this 
bill. 

Senator Morgan. But in your opinion, it could not sell property 
insurance or casualty insurance? 

Mr. Partee, That's right. 

Senator Morgan. Even to the extent of a loan? 

Mr. Partee. That's right. It's strictly a size discrimination, sir, 
that is included. 

Senator Morgan. Senator Garn mentioned the grandfathering 
clause and he and I both have been concerned about legislation 
which affects retroactively ongoing businesses. 

Mr. Partee. Yes. 

Senator Morgan. How many of the present bank holding compa- 
nies to which this would apply engage in the insurance business? 

Mr. Partee. I don't think that I have those precise numbers, 
Senator Morgan. The grandfather date — it goes back some distance 
here to June 1978, or something like that. We do know that since 
then we have approved applications from between 30 and 50 orga- 
nizations that would have to discontinue their insurance activity 
because they come after that rather remote grandfather date. We 
think that about 750 of the 2,300 bank holding companies would 
have grandfather protection as a result of that 1978 date. Then 30 
to 50 would be excluded because of the bills grandfather date. Since 
then we have approved 30 to 50 that would have to discontinue the 
activity if the bill goes through the way the House has passed it. 

Senator Morgan. I haven't had a chance to refresh my recollec- 
tion this morning, but this bill does apply to savings and loans? 

Mr. Partee. No, sir; nothing other than large bank holding 
companies. 

Senator Morgan. It doesn't apply to credit unions? 

Mr. Partee. No. 

Senator Morgan. Mutual savings banks? 

Mr. Partee. No. 

Senator Morgan. Larger finance companies? 

Mr. Partes. No. 

Senator Morgan. Even when they are affiliated with bank hold- 
ing companies? 

Mr. Partee. Affiliated finance companies are covered. They are 
given an exemption in this bill that they may write insurance on 
collateral up to $10,000; that is, if the loan amount is $10,000 or 
less, and that is indexed in the future with the cost of living. I 
presume the purpose of that is to permit the affiliated finance 
company to write automobile insurance, but it wouldn't cover large 
loans on mobile homes or boats or larger type items that the 
finance company might have financed. 
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Senator Morgan. Under this bill, would a bank owned by a bank 
holding company be allowed to sell automobile casualty or collision 
insurance? 

Mr. Partee. A bank owned by a bank holding company? It 
depends on the chartering authority, either the Comptroller of the 
Currency — it depends on the principal supervisor and the charter 
in the particular State it is operating in. The bank holding com- 
pany could not offer it if it were over this size. Whether the bank 
could do it or not would depend on the State. 

Senator Morgan. It would depend on the State? 

Mr. Partee. Yes. The different State laws in different States. 

Senator Morgan. All right. We'll pursue that a little later on, 
Governor Partee. 

Mr. Partee. Yes. I think we can give you a more technical 
answer to that question. 

Senator Garn. Senator Morgan, would you yield on that point? 

Senator Morgan. Yes. 

Senator Garn. You asked a question whether thrifts and credit 
unions and so on would be included and I don't know whether you 
were here or not when Governor Partee responded to a question 
about he thought savings and loans should be involved as a matter 
of fairness. Although it isn't a particular of the bill, I think that 
opens up a whole new set of questions if the thrifts ought to be 
included too. I don't know how serious you were about that 
remark, but I just thought Senator Morgan — in the response he got 
from you on that question that they were not included, that there 
was at least a suggestion that they be covered. 

Mr. Partee. Well, I would think if we're going to do it, if we're 
going to protect the independent insurance agent, we ought to do it 
in an evenhanded way rather than have a discriminatory piece of 
legislation which this looks to me to be. 

Senator Morgan. Governor Partee, do you see the problem we're 
talking about? Do you see the problem that insurance agents are 
complaining about? 

Mr. Partee. Yes. I think Senator Garn expresses it very well and 
I'm sure if I were an insurance agent I would feel, by golly, I'm not 
getting my share of the business because there are some bankers 
there that are somehow or other getting those folks to take out 
insurance in connection with their loans. 

Senator Morgan. Well, as Senator Garn says, I don't know 
where I'm going to come down on that, but I am concerned. We've 
got a bank or bank holding company that's operated by virtue of a 
Government granted franchise or monopoly or whatever you want 
to call it, and the banks are limited in this given time. We say over 
5,000 population or under 5,000 is excluded. So another bank can't 
come in and set up and compete with that bank, but 40 insurance 
agents can line up and down the street, and the trouble is that 
most people — and I'm included in that — when I need money, I feel 
like the bank is doing me a favor. Maybe it's because I need money 
so bad, but the mere suggestion by the banker that they'd like to 
write the coverage has a very persuasive effect. It does seem to me 
that there's a decided disadvantage with these holding companies 
or banks writing insurance. We'll come back to it later on. 

Senator Durkin is here. 
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Mr. Partee. It's associated business that's done because, after all, 
the collateral has to have insurance on it. I can see that with an 
associated business you might prefer as a customer, as a matter of 
convenience, just to take the insurance out at the same time. It 
makes everything all square with the deal. But you're more likely 
to feel that you ought to give your business to the bank, I think, if 
you're talking about a small town bank where there are only a 
couple of banks than if you're talking about a city where there are 
lots of banks. This bill permits the small town banks to continue to 
do this. The small town bank holding companies can do it just as 
they always have — in fact do more than they have before. But in 
the big city where there are a lot of other choices available there, 
they will be excluded by the provisions of the bill. 

Senator Morgan. Isn't it true that most small town banks are 
not holding companies? 

Mr. Partee. Well, there are quite a few that are. As I say, we 
have 2,330 bank holding companies. We estimate that more than 
60 percent will be exempted by the terms of the House bill. That is, 
they have under $50 million in combined assets. So that's about 
1,500 or so small bank holding companies almost all of which are 
located in small towns. 

Senator Morgan. Well, I yield to Senator Gam. 

Senator Garn. Mr. Chairman, if I could ask one more question 
and then we'll let Governor Partee go. 

Section 601 of S. 39 would require that all Board determinations 
on bank holding companies nonbanking activities applications be 
made on the record after opportunity for a hearing. Could you give 
me your opinoin of what practical effect this would have on the 
operation of the Federal Reserve, the number of applications you 
get, how many do you process, and the estimate of costs of giving 
that opportunity for a hearing? 

Mr. Partee. Well, I think it would almost stop us, Mr. Garn. We 
have hundreds of applications. There are usually no disputed facts. 
They are offering products for competitive reasons or other rea- 
sons. I assume that very many more of those will go to formal 
adjudicative hearings and this would virtually stop the process of 
applications. 

senator Garn. So as to that provision of S. 39, you're absolutely 
opposed to obviously. 

Mr. Partee. Very much so. I think it really sets the clock back 
and would add tremendously to our costs and the cost of the 
parties in this formal hearing process. It would be very, very costly, 
regressive, time consuming, and we feel must go out of the bill. 

Senator Garn. Thank you. I'll make sure Senator Proxmire is 
made aware of your answer to my question. 

Mr. Partee. AH right. Thank you. 

states rights 

Senator Morgan. One other question or statement, Governor 
Partee. There is a question, as I understand it — and I haven't had 
time as I said to refresh my recollection this morning — of the 
States rights. As I understand the law, the law does give to the 
States or reserves to the States the right to regulate the bank 
holding companies to the extent they were at the time the law was 
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enacted and thereafter. In other words, the enactment by the Con- 
gress of the Bank Holding Company Act of 1956 shall not be 
construed as preventing any State from exercising such powers and 
jurisdictions which it now has or may hereafter have with respect 
to banks, banks holding companies, and subsidiaries thereof. Do 
you know anything that would change that? 

Mr. Partee. No. I think that's quite true. As a matter of fact, 
insurance activities which have been a popular subject within the 
States, are for bank holding companies very much restricted or 
prohibited in many States because of State actions. 

Senator Morgan. Do you understand this bill would preempt 
that right of those States that do regulate them or do not? 

Mr. Partee. I don't believe that even on the State list that it 
would permit a bank holding company to sell property and casual- 
ty insurance because that would preempt in the sense of making it 
more restrictive I think. 

Senator Morgan. Thank you, Governor. 

Gentlemen, Senator John Durkin is here and we will now hear 
from him at this time. 

STATEMENT OF JOHN A. DURKIN, U.S. SENATOR FROM THE 
STATE OP NEW HAMPSHIRE 

Senator Durkin. Thank you, Senator Morgan and Senator Gain. 

I appreciate the opportunity not only to testify but also the 
privilege of sitting in the committee for the questioning of Gover- 
nor Partee. I realize you have a long witness schedule today and I 
realize also that the situation on the floor is such that the time is 
at a premium, so I will submit my full statement for the record 
and try to highlight the statement. 

Mr. Chairman, I introduced legislation similar to S. 380 and H.R. 
2255 in the last session and it passed the Senate without dissent 
and then died in the House. This year the House has passed 
similar legislation overwhelmingly and on June 25, 1980 I intro- 
duced the House version in the Senate to expedite the considera- 
tion of this legislation. I speak on this legislation as the former 
insurance commissioner of the State of New Hampshire for 5 years. 
One of the reasons that I'm in the U.S. Senate today was the fact 
that I was a very aggressive insurance commissioner and a very 
consumer oriented commissioner. 

I want to stress from the outset that this is not a "Care Package" 
for the insurance industry. Rather the bill aims to preserve a very 
viable segment of our small business community. I also speak on 
the legislation as somebody who's spent almost 4 years working for 
the Comptroller of the Currency, spending many hours in the 
library down at the Treasury building researching bank legislation 
over the years. 

The question came up on the 5,000 limitation in population of 
small towns. That was a compromise on the National Bank Act to 
get it through many, many years ago. It had no relevance other 
than that was the compromise necessary to get the legislation 
through. I, for one, would like to go further and eliminate that 
5,000 person restriction and get the banks out of the insurance 
business in the small towns, but that would have picked up addi- 
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tional opposition and the reality of the situation is we don't want 
to pick up any more enemies than we already have. 

I think what we have here is really the small independent busi- 
nessman versus the large holding company. The independent insur- 
ance business, whether it be casualty agent or life agent, is one of 
the few ways today that somebody can start with their own initi- 
tive and with good service, hard work, and tending to the policy- 
holders they can build a business for themselves and provide a 
service to the community. 

SMALL AGENTS PROVIDE COMPETITION 

As a former insurance commissioner I can tell you the agents are 
very, very competitive. They are small agents. They provide inno- 
vation. They provide service. 

What we have here is really the competition between the distant, 
anonymous, impersonal holding company versus the agent who is 
there virtually 24 hours a day. When you bang up a car, who do 
you call? The agent, no matter what time of the day or night it is. 

We have had the same problem with the direct writers versus 
the independent agents. Everybody likes to sell insurance, but 
nobody likes to service it except the independent agents. So I think 
we're talking about the net loss to the consumer with the big, 
impersonal holding company taking over the sale of insurance and 
we 11 have a loss of service to the consumer. Eventually we'll have 
a loss of competition and there will be the upward pressure on the 
rates for property and casualty insurance and a lack of competition 
in the sale of life insurance. I'm very concerned about this type of 
undue concentration of economic power. 

As the Senator from North Carolina said, when you go to the 
bank you're in a tough position, and I remember researching some 
of the national bank legislation and the story about the loan offi- 
cer. The loan officer would ask anybody — "One of my eyes is a 
glass eye and if you can tell me which of my eyes is the glass eye 
I'll grant you the loan." The fellow looked at him and said, "Your 
left eye, sir." And he said, "Why? You're the first one that's 
guessed. How could you tell?" Well, he said, "That was easy. That's 
the most sympathetic one." 

The tie-in of credit to insurance can be subtle. If you need a loan, 
if your business is in trouble — and with the interest rates we have 
had enough businesses are in trouble in this country — there's the 
implied pressure that you'd better get your insurance there if you 
can. 

There is a sense of urgency. The Federal Reserve is beginning to 
open the floodgates. If we don't move now in this session we are 
going to lose an awful lot of small business independent agents who 
have provided a tremendous amount of service in every town, in 
every parish, in every county across the country. 

So in the interest of time I would ask that my statement be 
printed in the record in its entirety. This is very important legisla- 
tion from a small business point of view. I just don't think banks 
belong in the position of using their influence not only to sell 
insurance but eventually they will drive the independent agent out 
of the market and the ultimate loser in this country will be the 
consumer which we represent. 
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I'll be glad to answer any questions. 

[Complete statement of Senator Durkin follows:] 

Statement of Senator John A. Durkin 

Ten years ago. Congress enacted the Bank Holding Company Act Amendments of 

1970. At that time no one foresaw the expansion of bank holding companies into 

diverse nonbanking activities or the impact of this involvement in commercial 

activities. Consequently, insufficient limits were incorporated into the 1970 legisla- 

I have again introduced in the Senate — along with Senators Church, Bentsen, 
Cohen, Bellmon and Tsongas — legislation (S. 28741 to prohibit bank holding compa- 
nies from acting as agents or brokers in the sale of property, casualty, and certain 
forms of life insurance and to forbid bank holding companies from engaging in the 
underwriting of such insurance. 

Without tTiis legislation, the Nation's largest bank holding companies will drive 
thousands of small, highly competitive insurance agents out of business. The retail 
insurance industry is made up of thousands of small businessmen who provide 
personalized service at highly competitive prices. A reduction of competition in the 
retail insurance industry will harm consumers by driving up prices and reducing 
the variety of service. Years of Congressional inquiry into BHC insurance activities 
have demonstrated the anticompetitive impact of linking the sale of insurance with 
credit. Through the use of enormous amounts of capital and credit, BHC's have the 
ability to unfairly influence the purchase of insurance to the detriment of both 
agents and consumers. 

Today, independent insurance agents across the country face unfair competition 
through the expansion of bank holding companies into areas of retail property, 
casualty, and life insurance. In fact, due to a recent Supreme Court ruling, the 
Federal Reserve Board is beginning to approve applications of bank holding compa- 
nies desiring to enter the retail property, and casualty insurance area. This in- 
fringement on the insurance industry by large banking institutions is unfair to 
businessmen and consumers alike. My legislation will clearly limit the activities of 
bank holding companies in the retail property, casualty, and life insurance industry. 

It is imperative that every effort be made to prevent the erosion of competition in 
the sale of property and casualty insurance. The retail property and casualty 
insurance industry is one of the few remaining areas of business where small, 
independent business entrepreneurs can, through initiative and perseverance, build 
viable businesses of their own. Unless this legislation is passed, even this industry 
will be barred to the entrepreneurs. 

My legislation does not infringe on the current involvement of banks in the sale 
of credit life and credit disability insurance, nor does it change the national bank 
act that has allowed banks operating in communities of o.OOO inhabitants or less to 
sell property and casualty insurance. This legislation merely prevents the further 
encroachment of bank holding companies on non-banking areas of commercial activ- 
ity. 

The current situation is charged with some urgency, considering recent Court 
actions. Until recently pending Court actions delayed approval of applications for 
the entrance of bank holding companies into property and casualty insurance 
brokerage. Then, the Supreme Court let stand the lower court ruling that allowed 
the approval of such applications. As a result the Federal Reserve Board has begun 
to approve applications, initiating the end of competition in yet another segment of 
the American Business community. 

A companion House bill, H.R. 2255, which was modified slightly in the House 
Banking Committee, passed the House on June 12 by a convincing 333 to 25 vote. To 
expedite Senate action on this important legislation I have introduced in the Senate 
a bill embodying the changes the House Banking Committee made in H.R. 2255, 

The new bill contains everything in my original bill, S. 380, plus three new 
exemptions to the general prohibition of BHC insurance activities: First, a new 
exemption to permit BHC finance company subsidiaries to offer credit property 
insurance in connection with loans up to $10,000; second, an expanded grandfather 
clause to permit finance companies that were acquired by a BHC between June 1978 
and June 1979 to continue any existing insurance activities; and third, an exemp- 
tion to permit BHC's to act as managing general agents for the sale of insurance to 
the BHC and its employees. These added exemptions accommodate most established 

The need for this legislation is clear. Banking and commerce have been separated 
in this country as a matter of public policy for over 100 years. More specifically, 
years of congressional inquiry into BHC insurance activities have demonstrated the 



> y Google 



27 

need to keep separate the sale of insurance from extensions of credit. Through the 
use of enormous amounts of capital and credit, BHC's have the ability to unfairly 
influence the purchase of insurance to the detriment of both agents and consumers. 

With the improvements made in the recently passed House bill, my legislation 
will help to end over 10 years of court and congressional controversy over permissi- 
ble BHC nonbanking activities and the Fed's interpretation of existing law. 

Because of my great concern for preserving the strength and resources this 
country possesses in the form of enterprising and independent businessmen, I am 
convinced that the power of financial institutions to displace these entrepreneurs be 
limited. My legislation does just that. 

1 urge this Committee to report out this legislation as soon as possible. 

Senator Morgan. Thank you. Senator Gam. 
UNFAIR COMPETITION 

Senator Garn. Senator Durkin, I just really have one question. 
Earlier in this hearing today with Governor Partee and in previous 
hearings over the years, I've expressed my sympathy for the legis- 
lation. I admit that I have some bias as a former independent 
insurance agent who made my living doing that for more than 10 
years and I won't repeat myself other than to say I regretted the 
unfair competition. 

That was my major problem, not competition, but the unfair 
competition, primarily due to the tie-in type problem. But I would 
like your response on the retroactive feature because as unfair as I 
think Borne of the competition was, I have always had trouble when 
we're dealing with business — as I said earlier, Senator Morgan and 
I have fought several battles before to stop retroactive legislation — 
but the House passed this legislation with a date going back to 
June 6, 1978, and when there are a lot of applications already in, 
that retroactive feature grandfather clause disturbs me consider- 
ably. 

What is your feeling on going back and making legislation retro- 
active? 

Senator Durkin. Well, Senator Garn, I share your view on com- 
petition. I don't think anybody is concerned with fair competition 
and I think the record all across the country demonstrates the 
tremendous amount of competition amongst the insurance agents. 
If you're a businessman or a store owner on Elm Street in Man- 
chester, there are several agents that want to sell you a different 
package and a detailed package and cut your premiums and so 
forth. So there is plenty of competition and, as you say, we want to 
eliminate the unfair competition. 

My reading of the Bank Holding Company Act is that it was 
never intended to have the banks in the retail sale, if you will, of 
property, casualty and life insurance. So a number of us wrote the 
Federal Reserve Board in the waning days of the last session 
urging them not to grant the exemptions, urged a moratorium on 
applications. 

So really, even though it appears on its face to be retroactive, I 
don't think it is. There was plenty of warning, but the number of 
applications have increased substantially as legislation works its 
way through since this bill was submitted. I think there is a rush 
to beat the legislation. So I don't think it's unfair when you take 
this into consideration. I think Congress intended the separation of 
credit and insurance in the banking legislation over the years. I 
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don't think in that sense that it is retroactive and I don't think it's 
unfair. 

Senator Garn. Well, I would disagree with you that people ./ere 
warned. Do you know how many years we go through legislation 
around here that never becomes law? We had the situation, the 
one that Senator Morgan and I were most concerned about, which 
was in the housing legislation. It was not in insurance. We had a 
situation where Congress was going back and making some provi- 
sions retroactive when we specifically before had done the exact 
opposite. We had forced builders and so on — developers — to refi- 
nance into the private sector at the earliest opportunity and then 
we were turning around, and although they had had plenty of 
warning, that had been talked about for some time, they had been 
warned. So I have a real problem with that. 

I have a bias toward the independent insurance agents position. I 
admit that from my former position, but in trying to achieve some 
element of fairness, it is not fair to me on the other side then to go 
back and be retroactive. Although I will support the concept of the 
legislation, there is going to have to be some changes in the retro- 
active feature because I don't want to go from one extreme to 
another in trying to correct some unfairness to being unfair on the 
other side. In other words, what I'm saying is I think there has to 
be some reasonable balance because there are a lot of these holding 
companies that have been involved for as long as I have been alive, 
and to suddenly go back retroactively and put a no-growth policy 
in — if you're in business, if you're told you cannot grow, you cannot 
expand, you've effectively killed the business. 

How do you recruit? How do you hire people? I think there have 
got to be some changes in the grandfather clause, but I appreciate 
your testimony. 

Senator Durkin. Of course, we in the Congress aggravated the 
problem by not moving to close the unintended loophole in the last 
session. It went through the Senate without opposition and then 
died in the House in the last night. So the Congress as a whole is 
partially responsible. 

Senator Garn. Don't get me started on the problems of the 



Senator Durkin. I agree. 

Senator Morgan. Senator, let me ask you two questions. 

First of all, what would be the problem with allowing a bank 
holding company to sell property or casualty insurance only to the 
extent of their loan, provided that the borrower was given an 
opportunity to provide his own insurance? Let's say I go down to 
the bank and I want to borrow $10,000 on my house. You can only 
extend insurance to the amount of the mortgage or we'll send you 
the insurance just to the extent of the loan. 

Senator Durkin. Well, I think in theory that might work fairly 
well, but never in the real world. They don't hand you a list of 
companies or agents that sell mortgage disability insurance. They 
want to sell it to you right then and there and they just happen to 
have at the next window the expert that can handle that. So I 
think theoretically your point is well taken, but I think in the real 
world there's that implied and sometimes expressed pressure to do 
one-stop shoping and, again, there's a question of intention. Does 



v Google 



the consumer realize that he could get maybe a better policy at a 
lower premium by calling two or three independent agents or does 
he think he really has to get it here to expedite the loan applica- 
tion? You're dealing in the psychology of terms and I'm not sure 
what your parameters are. 

Senator Morgan. One other question. I'm not sure you have 
farm credit much in New Hampshire, but have you had problems 
or complaints from agents and others with regard to farm credit 
organizations such as the land bank that use the commodity credit 
of the Government selling insurance? 

Senator Durkin. Well, as insurance commissioner, I put in an 
800 number early on so anybody could call in with a problem and 
we have one in the State today and it's not a problem that's come 
to my attention. 

Senator Morgan. I mentioned before you came that my State is 
predominantly rural. A person brought to me a letter the other day 
from the Federal land bank soliciting property insurance coverage 
on all of his property. Would there be any objection if this bill as 
reported out incorporated this limitation in both systems? 

Senator Durkin. No. Any abuse that exists I would have no 
problem in incorporating an amendment to that effect. Again, we 
are interested in the same thing. The independent agent, the small 
businessman should not have to compete with all that economic 
power because there's no way he or she in the long run is going to 
win in such an equation and the ultimate loser is the consumer 
because once they control the distribution of insurance, once they 
eliminate the agent and incorporate part of the agent's commission 
into their profit structure, where are you going to have the agent 
when the house catches fire or someone falls down the stairs or 
you bang up the car and you're having trouble with a claim? Are 
they going to be as solicitous as they were? You know, the inde- 
pendent agent, you call them and if your car is hung up in a tree 
you say, "Can you help me out," and you'll get service. But I don't 
think you'll get service from that impersonal, large entity. It hasn't 
happened. 

Senator Morgan. Thank you very much. 

Senator Durkin. Thank you. 

Senator Morgan. According to our agenda, the following persons 
will appear in a panel so if you will come forward we'll try to work 
it out: Lee Gunderson, president, Bank of Osceola, Osceola, Wis., 
American Bankers Association; John E. Malarkey, State bank com- 
missioner. State of Delaware, Conference of State Bank Supervi- 
sors; L. Thomas Bolger, president, McHenry State Bank, McHenry, 
111., Independent Bankers Association of America; and James M. 
Browne, president, Finance America, National Consumer Finance 
Association. 

Gentlemen, why don't we go in the order listed. We'll be glad to 
hear you any way you came prepared to make this presentation. 
We will start off with Mr. Gunderson from the American Bankers 
Association. 
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STATEMENT OF LEE GUNDERSON, PRESIDENT, BANK OF OS- 
CEOLA, OSCEOLA, WIS., ON BEHALF OF THE AMERICAN 
BANKERS ASSOCIATION 

Mr. Gunderson. Mr. Chairman and members of the committee, I 
am Lee E. Gunderson, president of the Bank of Osceola, Osceola, 
Wis., and president-elect of the American Bankers Association. The 
purpose of this statement is to comment on proposed legislation 
that would amend Federal laws governing bank mergers and hold- 
ing company acquisitions, and the scope of activities of bank hold- 
ing companies. The proposed bills are currently designated as S. 39, 
S. 380, and H.R. 2255. 

The association's position is that a sufficient case has not been 
made for passage of any of these bills. 

S. 39 would extend the reach of Federal law in determining the 
banking structure in each State by placing a percentage limitation 
on the relative size of banking organizations which might be per- 
mitted to expand through mergers and acquisitions. At the present 
time, percentage limitations are found in five States — Iowa, Mis- 
souri, New Hampshire, New Jersey, and Tenessee. The percentages 
in these five States differ over a range between 8 percent and 20 
percent. Such variation is indicative of the diversity in banking 
structure among the States. It also argues against the idea that a 
uniform percentage limitation would be appropriate for all States. 
Although S. 39 would permit States to establish percentage restric- 
tions below the proposed Federal limit of 20 percent, the practical 
effect, of course, would be to establish a Federal standard and to 
preempt State authority. 

Advocacy of a Federal percentage limitation implies a belief that 
the States are not capable of dealing effectively with the issue of 
banking structure. The American Bankers Association regards the 
proposed percentage limitation as an issue incidental to any recon- 
sideration of the McFadden Act. Our association is awaiting an 
opportunity to review the administration's study on the McFadden 
Act, which was requested by the Congress. 

NEW REGULATORY BARRIERS 

Additionally, S. 39 would pose new regulatory barriers to the 
expansion of multioffice banking organizations by subjecting bank 
mergers and holding company acquisitions to more stringent tests 
than currently prevail under section 7 of the Clayton Act. Bank 
mergers and holding company acquisitions are already subject to 
closer regulation than mergers and acquisitions in any other sector 
of our economy. Prior approval of the appropriate Federal bank 
regulatory agency is required. A detailed application, including 
data relevant to evaluation of the effects on competition and the 
effects on the public convenience and need, is required. Public 
notice is required, and opportunities are provided for the submittal 
of adverse comments from the public. State regulatory agencies are 
provided an opportunity to comment. The Justice Department is 
supplied with a copy of the application for review and comment 
with respect to competitive effects. A field investigation may be 
conducted by the Federal bank regulatory agency. If approved, the 
merger or acquisition cannot be consummated for a period of 30 
days, during which the Justice Department has merely to file a 
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complaint in Federal district court to stay automatically the pro- 
posed merger or transaction until a trial de novo on the merits can 
be held. 

The effects of all this close regulation of bank mergers and 
acquisition has been that concentration in most banking markets 
has decreased since 1966. Contrary to some statements that have 
been presented to this committee in 1976 and 1978, we emphasize 
that the trend in banking since 1966 has been toward less rather 
than more concentration. 

The greater part of the growth of registered bank holding compa- 
nies reflects two circumstances having no implication with respect 
to any change in concentration. One, at the time of the passage of 
the 1970 Amendments to the Bank Holding Company Act, there 
were approximately 1,100 bank holding companies which had been 
exempt from registration under the 1956 act. The registration of 
these previously exempt organizations in 1971 and 1972 greatly 
increased the reported deposit coverage of bank holding companies. 
This increase was merely a change in classification and was not an 
increase in the degree of concentration of control of banking re- 
sources. Two, after the 1970 amendments, a number of banks con- 
verted to the one-bank holding company form of ownership. These 
corporate reorganizations also contributed to the increase in the 
reported deposit coverage of bank holding companies but did not 
alter the degree of concentration of control of banking resources. 

The data on concentration in banking simply do not support the 
proposition that banking should be subjected to stricter antitrust 
standards than those affecting business in general. Banking is now 
subject to the full reach of the antitrust laws, and supervisory 
procedures assure closer regulation of mergers and acquisitions 
than in any other sector of business. We believe this comprehen- 
sive process has been and continues to be very effective in prevent- 
ing anticompetitive bank and bank holding company acquisitions, 
mergers or consolidations that would not be in the public interest. 

The whole context within which concentration of banking re- 
sources is viewed is in a period of change as a result of the passage 
of the Depository Institutions Deregulation and Monetary Control 
Act of 1980. The provisions of the act expanding the powers of 
thrift institutions and credit unions, especially in the offering of 
interest-bearing transaction accounts, mean that these types of 
depository institutions will soon be able to offer a cluster of serv- 
ices very similar to the cluster of services offered by full service 
banks. The evolving situation is tantamount to large scale new 
entry into the business of banking. And, as a result, we believe 
that the guidelines utilized in the examination of market share 
standards of competition should be revised to reflect the realities of 
the present day banking industry, and that all financial institu- 
tions should be included in the evaluation of resource concentra- 
tion. We think that further congressional consideration of the issue 
of concentration should be deferred until the changes in competi- 
tive structure resulting from the 1980 act are more evident. 

In recent years, the American Bankers Association has repeated- 
ly come before this committee to argue against Government inter- 
vention in banking and the mounting burden of regulation, to 
argue for liberalization of existing laws and regulations, and to 
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urge that greater latitude be provided for the working of market 
forces in the banking and financial system. There appears to be a 
growing recognition in this committee and in the Congress in gen- 
eral that the public interest would be served by less rather than 
more regulation. The proposed bills under consideration today are 
contrary to this progressive trend, and they seem therefore singu- 
larly out of place. 

The consistent posture of the American Bankers Association is 
that increased competition should be accommodated by removing 
restrictions that impose competitive disadvantages on banks. Our 
membership has again and again indicated that they are not seek- 
ing protection from competition but are seeking a more level play- 
ing field on which to compete with themselves and with other types 
of financial institutions. 

When considered together, section 301 and the findings and pur- 
poses section of S. 39 would virtually create a list of activities that 
would be prohibited to bank holding companies. 

PROPOSALS DIMINISH COMPETITION 

The intent of these proposals is quite clearly to diminish actual 
competition by banks and bank holding companies or to preclude 
the threat of such potential competition. 

In formulating the 1970 Amendments of the Bank Holding Com- 
pany Act, the Congress rejected the idea of placing specific statu- 
tory restrictions on the types of activities in which bank holding 
companies might engage. The Board of the Federal Reserve System 
was delegated authority to define activities, "so closely related to 
banking as to be a proper incident thereto." The Board has exer- 
cised its authority in a deliberate, responsible way. The Board's 
reasons for approving certain types of activities while rejecting 
certain other types of activities have been set forth in detail in 
administrative orders and in statements submitted on previous 
occasions to committees of the Congress. There is no need for the 
American Bankers Association to paraphrase what the Board has 
said on previous occasions about the specific restrictions that the 
proposed legislation would impose on types of activities. Our associ- 
ation's position is that the Board's actions since 1970 have justified 
the confidence expressed by the Congress in delegating authority to 
the Board. 

Moreover, the restrictions proposed in S. 380 and H.R. 2255 with 
respect to insurance activities are obviously anticompetitive. 

On February 27, 1978, the U.S. Supreme Court denied an appeal 
by the Independent Insurance Agents of America (LIAA) and in 
effect upheld an earlier ruling by the U.S. Fifth Circuit Court of 
Appeals supporting in large part the Federal Reserve's regulations 
permitting bank holding companies to broker certain types of in- 
surance related to credit extensions. Since that decision, the issue 
has been raised again with respect to the apparent opportunity 
that banks have to "tie-in" sales of insurance with loans and other 
transactions. We believe the real issue, however, is whether or not 
Congress wishes to protect one segment of the insurance business 
from competition. 

Tie-ins are unlawful and clearly so under both the antitrust laws 
and section 106 of the 1970 Amendments of the Bank Holding 
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Company Act. Even if they were lawful, tie-ins would be question- 
able business practice. 

Our association also believes that section 601 and section 701 of 
S. 39 would lead to essentially the same anticompetitive results as 
the combined impact of section 301 and the findings and purposes 
section. 

We believe a further aspect of S. 39 also merits comment. S. 39 
would amend the Banking Holding Company Act not only to re- 
strict the closely related activities of bank holding companies but 
also to restrict the activities of national banks. That is, the prohibi- 
tion on specific activities would be extended to national banks. As 
has been indicated, our association opposes the idea of placing any 
of these specific prohibitions into statute. In addition, placing such 
restrictions on national banks would tend to create a competitive 
disparity between national banks and State banks. 

There are other specific provisions in these proposed bills that 
are either unsatisfactory, not necessary, or quite obscure in their 
intent and meaning. Our overall assessment is that S. 39, S. 380, 
and H.R. 2255 would diminish competition and thereby harm the 
public interest, and should therefore be totally rejected. 

Thank you, Mr. Chairman. I wilt be happy to respond to any 
questions the committee may ask. 

[Complete statement follows:] 
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Testimony of 
Lee E. Gunderson 
on behalf of 
:m Bankers Association 
>f the Committee, I am Lee E. 



The purpose of this 



Mr. Chairman and meaner 
President of the Bank of Osc 
Elect of the American Banker 
Is to comment on proposed legislation that Mould amend Federal laws 
governing bank vergers and holding company acquisitions, and the scope 
of activities of bank holding companies. The proposed bills are currently 
designated as S. 39, 5. 380, and H.K. 2255. 

The Association's position is that a sufficient case has not boon 
made for passage of any of these bills. The membership of the American 
Bankers Association includes over 90 percent of the hoto than 14, SCO 
full-service banks in the United States. While our members range in 



o the 



of ful 



close to 90 percent of them have assets of less than 1100 million. Included 
are banks that have branch offices and banks that do not have branch offices, 
banks that are affiliated with bank holding companies and banks that are 
not affiliated with such connianies, and banks that are closely held by 
individuals as well as banks that are widely owned by the public. On 

of conflicting interests and points of view. Throughout the history of the 
Association, which dates back to 1875, one of the most controversial issues 
we have addressed has been multi-office banking versus unit banking, sometimes 

groups or types of banking organizations to dominate the Association's policy 
positions. As a result, the Association has consistently favored public policies 
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that permit diversity and flexibility in the organliational forms in which 
bank; operate. We think that the public interest has been better served 

forms than It would have been served by policies that would have cast all 
banking organizations in the same aold. 

on many issues to argue for preservation of the "dual banking system" — that 
system whereby the Federal Government and the states share authority in the 
chattering and regulation of full-service banks. He have often emphasized that 
the "dual banking system" provides checks and balances to the concentration and 
abuse of regulatory power. We have also emphasized that the dual banking 
system is a framework of regulation that accomodates innovation and change 
in banking's response to the public convenience and need. We believe S. 59 
would alter the role of Federal and state regulatory agencies in ways that 
would be damaging to the concept of the dual banking system. 

Sine* the McFadoen Act of 1927, it has been well -established public policy 

operate on a multi-office basis. The McFadden Act itself dealt, of course. 
with the question of branching of national banks. The same public policy was 
clearly reflected in the Bank Holding Company Act of 1956. It left to each 
state the question of whether or not corporate ownership of banks would be 
permitted, and whether such ownership would be limited to one bank or be allowe 
to Include two or sore banks. While bringing bank holding companies under 
Federal regulation, the Act of 1956 maintained the role of the states in 
determining the extent of multi-office banking to be permitted within their 
respective Jurisdictions. 
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S. S9 would extond the reach of Federal law in determining the banking 
structure in each state by placing a percentage limitation on the relative 
size of banking organizations which light be permitted to expand through 
mergers and acquisitions. At the present time, percentage limitations 

Tennessee. The percentages in these five states differ over a rang* between 
8 percent and 20 percent. Such variation is indicative of the diversity in 
banking structure among the states. It also argues against the idea that 
a uniform percentage limitation would be appropriate for all states. Although 
S. M would permit states to establish percentage restrictions below th* 
proposed Federal limit of 20 percent, the practical effect, of course, would be 
to establish a Federal standard and to pre-empt state authority. 

Advocacy of a Federal percentage limitation implies a belief that the states 
are not capable of dealing effectively with the issue of bonking structure. 
The American Bankers Association regards the proposed percentage limitation 
as an issue incidental to any reconsideration of the McPedden Act. Our Associate 
Is awaiting an opportunity to review the Administration's study on the McPadden 
Act, which was requested by the Congress. 

Additionally, S. 38 would pose new regulatory barriers to the expansion 
of multi-office banking organiiations by subjecting bank mergers and holding 
company acquisitions to more stringent tests than currently prevail under 
Section 7 of the Clayton Act. Bank mergers and holding company acquisitions 
are already subject to closer regulation than mergers and acquisitions in any 
other sector of our economy. Prior approval of the appropriate Federal bank 
regulatory agency is required. A detailed application, including data relevant 
to evaluation of the effects on competition and the effects on the public con- 
venience and need, la required. Public notice is required, and opportunities 
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dverse [ Mii iti from the public. State 
regulatory agencies art provtdnd an opportunity to comnint. The Justice 
Department Is supplied Kith a copy of the application for review and comment 
with respect to competitive effect*. A field Investigation lay be conducted 
by the Federal bank regulatory agency. If approved, the aei 
cannot be continue ted far e period of 30 days, during which 
Department has Mrely to file a complaint in Federal distill 
automatically the proposed merger or transection until a trl 

Those procedures, enected in 1966, have been very effec 
nergeri and acquisitions that night be Judged enticonpetiti' 
relatively high costs of preparing end filing applications < 
mergers and acquisitions that night be found to violate Sec 
Act. The competitive tests applied by the Federal bank regi 
have tended to be more rather than less stringent than the ; 
under Section 7 of the Clayton Act, and the Justice 



applied Section 7 



The 

m 7 of the Clayton 
itory agencies 
wailing standards 
has assiduously 
o bank mergers and acquisitions. 
lose regulation of bank mergers and acquisitions 
n most banking markets has decreased since 1966. 
hat have been presented to this Committee in 
1976 and 1B7S, as enphasite that the trend in banking since 1PM has been 
towards less rather than more concentration. 

In a report entitled "Geographic Expansion of Banks and Changes in Banking 
Structure" and published in March ISTfi, Stephen A. Rhoades, of the staff of 
the Board of Governors of the Federal Reserve System, has presented date on 
changes in concentration in 281 banking market areas. Eleven markets s honed 
no change in concentration, 44 markets increases i 
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226 aarketa shoved decreases is concentration. On the average, concentration 
decreased by G.13 percentage points in these 281 aarket areas. Other data 
published by the Federal Reserve indicates that the treed nationally has been 
toward less concentration of control of banking resources. 

The iapression that concentration has been increasing has been fostered 
by scat proponents of S. Ml by selective use of data on the percentage of 
total bank deposits in banks affiliated with holding companies. For exaaple, 
it has been seid that the percentage of total deposits in benks ef filiated 
with registered bank holding companies increased froa 16 percent in 1970 to 
71 percent in 1977. What this stateaent neglects to Bake clear, however, is 
that the nuaber of registered bank holding coapanies increased froa 121 in 
1970 to 2,027 in 1977. That is, the nuaber of registered bank holding 
coapanies Increased by 15. 8 tines while their relative deposit share 
increased by only S.4 tines. 

The greater part of the growth of registered bank holding coapanies 
reflects two eircuastances having no iaplicetion with respect to any change 
in concentration. (1) At the tine of the passage of the 1970 Amend-ents to 
the Bank Holding Coapany Act, there were npproiiaately 1,100 bank holding 
coapanies which had been exeapt froa registration under the 19S6 Act. The 
registration of these previously exeapt organizations in 1971 and 1972 
greatly increased the reported deposit coverage of bank holding coapanies. 
This increase was merely e change in classification and was not an increase 

the 1970 Aaendaontl, a nuaber of banks converted to the one-bank holding 
company fora of ownership. These corporate reorganizations also contributed 
to the increase in tha reported deposit coverage of bank holding coapanies 
but did not alter the degree of concentration of control of banking resources. 
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An analysis presented by lb* Federal Reserve in The tank Holding Conpany 
Hova—nt to 197a: A CoajaatUua indicatas that adjustment of reported data to 
tsko account of the growth in nuabar of bank holding coapanies reveals a 
relatively snail increase in the concentration of control of banking 
resources through bank acquisitions by holding coapenles. Me estiaate that 
only 12. a percent of the total deposits of banks in 1977 were affiliated 
banks of nulti biuil holding companies other than the lead bank of each coapany. 
Also, banks representing ilaost one-half of this 12.8 percent were already 
affiliate) of holding coapanles in 1970. Therefore, only 6.8 percentage 
points of the 71 percent of deposits in bank holding coapanles in 1977 reflected 
bank acquisitions between 1970 and 1977. 

Note should also be taken of the fact that soae of the bank acquisitions 
by holding companies between 1B70 end 1977 were corporate restructurings of 
arrangeaents whereby two or aore banks had been linked through ownership by 
one person or by several closely related persons or where control was eiercised 
through trustees. The conversion of such "chain banking" arrangements into 
holding companies did not alter the degree of concentration of banking resources. 

Host of the acquisitions of banks by holding coapanles since 1970 have 
been of the "aerket extension" variety. That is, the benk being acquired has 
been in a different narket area than the existing subsidiaries of the holding 
coapany. 'Market extension" acquisitions tend to increase the apparent degree 
of concentration of banking resources in a state, but they do not increase cencen- 
tration in local narket areas. In interpreting the anti-trust laws, the courts 
have held that it is the degree of concentration in local narket areas that is 
relevant to the ■eesuraBent of the coapetitlve effect of a bank aerger or 
acquisition. Mergers or acquisitions that significantly incr 
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local market areas have boon effectively prohibited In banking since 1961. 
It Is not surprising, therefore, that holding company growth ha* not tended 

sreas has bsen toward less concentration, as noted by Mr. Rhoadas and other 
members of the Federal Reserve's staff "ho have studied this question. 

Banking is one of the least concentrated sectors of American business. 
It is also a sector where competition has become increasingly intense over the 
past 10 to 20 years. Full-service banks have become much more aggressive in 

credit unions, consumer finance companies, mutual funds, and other financial 
institutions have come to compete directly with banks in the deposit and loan 
business. Foreign banks and financial institutions have brought an additional 
source of competition. Attached to this statement bto several tables which 
indicate that the position of United States banks is declining relative to 
other types of domestic financial institutions. 

-at Ion in the banking industry has been 
>«r of years, and that the United States banking 
industry is significantly less concentrated than several other major united 
States industries. The market share of banks in total deposits held at depository 
declining in the post World War II period, 
funds at depository institutions is only one of 

mediation takes place. Non-deposit liabilities 
ons, and many other types of financial 
companies, insurance companies, mutual funds, 
ngly important method of intermediation. Bank 
leclining relative to these other liabilities of 
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that financial 
placed at banks, thrift insi 
intermediaries including fit 
and pension funds are an iru 
deposits have been steadily 
financial in 



. Demand deposi 
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institutions that until recently t 
declined from close to 37 percent ot 
1949 to 10.0 percent in 1979. Thai 
of increasing bank power, or concent 
banks are gaining at the expense of tht 
trend, it is in the opposite direction. 
The data on concentration in banki 
that banking should be subjected to sti 
business in general. Banking la no- si 
laws, and supervisory procedures assun 



ill-serviee banks, have 
:itution liabilities in 
■ data give no indication whatsoever 
ation. (tor do they indicate that 
competitors. If there is any 






other 



imply do not support the proposition 

rr anti-trust standards than those affecting 

t to the full reach of the anti-trust 
closer regulation of mergers and 
f business. We believe this comprehensive 



process has been and continues 
bank and bank holding company acquisitions 
not be in the public interest. 
The whole context within * 
is in a period of change as a result of th< 
Deregulation and Monetary Control 
expanding the powers of thrift instltutloi 
the offering of interest -bearing transact! 
depository institutions will soon be able 



oration of banking resources is viewed 

if the Depository Institutions 
1980. The provisions of the Act 
id credit unions, especially In 
iccounts, aeon that these types of 
iffer a cluster of services very 
similar to the cluster of services offered by full service banks. The evolving 
situstion is tantamount to large-scale new entry into the business of banking. 
He think that further Congressional consideration of the issue of concentration 
should be deferred until the change* in competitive structure resulting from the 
the 1980 Act are more evident. 



eventing anticompetitive 
nsolidatlons that would 
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In recent years, the American Bunkers Association has repeatedly cone before 
this Cormittee to argue against government intervention in banking ami the 
mounting burden of regulation, to argue for liberalization of existing laws 
and regulations, and to urge that greater latitude be provided for the working 

recognition in this Committee and in the Congress in general that the public 
interest would be served by less rather than more regulation. The proposed 
bills under consideration today are contrary to this progressive trend, and they 
seem therefore singularly out of place. 

The consistent posture of the American Bankers association is that increased 
competition should be accomodated by moving restrictions that impose competitive 
disadvantages on banks. Our membership has again and again indicated that they 
■re not seeking protection from competition but are seeking a more level playing 
field on which to compete with themselves and with other types of financial institut 

Mien considered together. Section 301 and the Findings and Purposes 

section of S. 19 would virtually create a list of activities that would be 

prohibited to bank holding companies. Section 301 would generally restrict 

the entry of bank holding companies into activities closely related to 

banking by altering the language of the present Bank Holding Company Act. This 

proposed legislation would limit bank holding companies to activities "so closely 

and directly related to banking or managing or controlling banks as to be as 

proper and necessary incident thereto" (new words underlined). Section 301 would 

also make the public benefits test more stringent by requiring "substantial 

benefits to the public which clearly and significantl y outweigh possible adverse 

side effects." The Findings and Purposes Section of S. 39 would nave Congress 

find that: 

Bank holding companies have extended their services into 
product markets beyond those directly related to banking, 
thereby eroding the line between banking and commerce in 
the Nation: (i) in offering insurance agency and under- 
writing services, (ii) in offering leasing, accounting, 
travel, and courier services, (iii) in offering management 
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and data processing service, and (iv) in marketing 
securities; and 

o Cradle resources of the Nation have been mlsallocat 

sserve has not adequately protected t 
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ties have been sot forth In detail in 

.. There is no need for the American Bankers 
ihat the Board has said on previous occasions 

that the proposed legislation would impose 
on types of activities. Our Association's position is that the Board's 
actions since 1970 have justified the confidence expressed by the Congress 
in delegating authority to the Board, 

The Coaaittee should take note of the fact that the expansion of 
bank holding companies into the permitted, closely- related activities 
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has bean accomplished substantially through the formation of new 
subsidiaries rather than by acquisition. Froo January 1971 through 
December 1979, bank holding companies formed 4,729 new companies to 
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Congress wishes to protect one segment of the insurance busine 
competition. 

Tie-ins are unlawful and clearly so under both the anti-t 
Section 106 of the 1970 amendments to the Bank Holding Company 
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if they wer* lawful, tie-ins would he questionable busineis practice. 

Our Association alio believes that Section 601 and Section 701 of 
S. 39 would lead to essentially the u» anticompetitive resultaas the 
combined impact of Section 301 and the Findings and Purposes Section. 
Section 601 of S. 39 Mould subject both the rulemaking and individual 
bank holding company application procedures of the federal Reserve Board 
to the formal trial-type hearing requirements of Sections 5S6 and 5S7 of 
the Administrative Procedure Act. This would mean that all orders and 
regulations of the Federal Reserve Board under Section 4(c)(8) would 
have to be conducted on the record after opportunity for hearing. Section 
701 of S. 39 would permit any interested person to petition the Federal 
Reserve Board "to commence a proceeding to consider the issuance, amendment 
or revocation of an order or regulation promulgated under the authority of 
Section 4(c)(8) of the Bank Holding Company Act." We thin* the increased 
burdens that would be created by these two sections would have stifling 
affects upon the entrance of bank holding companies into banking related 

■e believe » further aspect of S. 39 also merits comment. S. 39 would 
amend the Bank Holding Company Act not only to restrict the closely related 

of national banks. That is, the prohibition on specific activities would 
be extended to national banks. As has been Indicated, our Association 
opposes the idea of placing any of these specific prohibitions into statute. 
In addition, placing such restrictions on national banks would tend to 
create a competitive disparity between national banks and state banks. 
There are other specific provisions in these proposed bills that 
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•re oithor unsatisfactory, not necessary, or quite obscure in their 
Intent end leaning. Our overall assessment is that 5. 39, S. 380, 
H. R. 2255 would dlninlih ccenietition and thereby hare the public 
interest, and should therefore be totally rejected. 

Thank you, Mr. Chairman, 1 will be happy to respond to any que 
the Coemittee nay uk. 
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Senator Morgan. Thank you very much. We'll go ahead and 
hear from all of you and have a colloquy with the whole panel 
then. Mr. Malarkey, we'll be glad to hear from you. 

STATEMENT OF JOHN E. MALARKEY, STATE BANK COMMIS- 
SIONER, STATE OF DELAWARE, CONFERENCE OF STATE 
BANK SUPERVISORS 

Mr. Malarkey. Mr. Chairman, I am John E. Malarkey, State 
bank commissioner for the State of Delaware and vice chairman of 
the Federal Legislation Committee of the Conference of State Bank 
Supervisors, on whose behalf I am testifying today. 

We are pleased to have this opportunity to comment on some of 
the provisions of bills before this committee because of their impli- 
cations for the State segment of our dual system of State/Federal 
checks and balances. 

H.R. 2255 

The conference sees no need for the restrictions on the insurance 
activities of bank holding companies and their subsidiaries that are 
proposed by this bill. It should be pointed out that 22 States have 
enacted legislation placing restrictions on insurance activities of 
bank holding companies operating within their borders. This limit- 
ing action by the 22 States reflects their individual decisions that 
the interests of their respective citizens would best be served by 
such action. Conversely, 28 States have not seen fit to add restric- 
tions to those insurance activities now permitted under the Bank 
Holding Company Act, reflective of their decisions that such activi- 
ties are either necessary or that any further limitation in such 
area would not be in the best interests of their citizens. 
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Actions taken by the various States in this area are good exam- 
ples of how our decentralized dual banking system operates. It is a 
manifestation of the individual State determining the form and 
structure of the banking industry within its respective boundaries. 

We would, therefore, oppose H.R. 2255 which if enacted would 
preempt State law or regulation in those States which have not 
seen fit to embrace limitations such as those proposed in H.R. 2255. 

With respect to those 22 States which have adopted legislation 
restricting bank holding company activities in the insurance field, 
it would appear there is a possibility that those State statutes 
would also be preempted to the extent they were inconsistent with 
the provisions of H.R. 2255, should this proposal become law as 
presently written. 

This situation exists as a result of language contained in the 
decision of the U.S. Supreme Court on June 9, 1980, in the case of 
Lewis v. BT Investment Managers, Inc., No. 79-45, volume 48 of 
Law Week, p. 4638. The Supreme Court indicated that section 7 of 
the Bank Holding Company Act may provide only limited protec- 
tion to State laws which regulate bank holding company activities. 
While commenting that section 7 was intended, "To preserve exist- 
ing (as of 1956) State regulation of bank holding companies even if 
they were more restrictive than Federal law," the Court also stated 
that under section 7a, "State could not enact legislation inconsist- 
ent with it (the act) and therefore nullify its effect." In view of the 
language by the High Court in this case, should the Congress enact 
H.R. 2255 into law, it should explicitly provide language therein 
spelling out the authority of the States to be more restrictive 
relative to insurance activities than would be permitted under H.R. 
2255 or to prohibit entirely such activities for bank holding compa- 
nies operating within their borders. 



One. The 20-percent limitation: The conference is opposed to the 
20-percent banking asset ceiling proposed as a nationwide standard 
for bank mergers or acquisitions. Banking conditions vary from 
State to State, and the methods needed to protect the public inter- 
ests in the respective States may also differ. Because of this some 
States have deemed it desirable to place diverse percentage limita- 
tions on bank expansion — for example, Tennessee has a 16.5-per- 
cent limitation, Iowa 8 percent, and Missouri 13 percent. To the 
extent these standards conflict with the 20-percent Federal limita- 
tion proposed by S. 39, actions taken by these States would presum- 
ably be overridden. 

Today States can in a meaningful way influence and control 
their own banking structures, based upon local conditions and the 
local public interests. We believe this is a desirable situation; that 
it should not be altered as proposed, which would dilute State 
authority in this area and permit Federal bank regulatory authori- 
ties to determine banking structure within a State, under a nation- 
wide norm that ignores individual State action in this area. 

Two. The power to deny anticompetitive mergers and acquisi- 
tions not violative of specific statutory controls: If enacted, the 
proposed standards for bank mergers contained in S. 39 would 
inevitably lead to the kind of anomalous situation which was liti- 
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gated in the well-known case entitled Washington Mutual Savings 
Bank v. Federal Deposit Insurance Corporation, 482 F. 2d 459 (9th 
circuit 1973), in which the FDIC sought unsuccessfully to deny a 
proposed merger on the grounds that while it did not violate Sher- 
man and Clayton Act standards embodied in the Bank Merger Act, 
it was potentially anticompetitive. The Court of Appeals for the 
Ninth Circuit reversed the FDIC's action on the grounds that the 
Corporation had exceeded its statutory authority. We are support- 
ive of this judicial decision. 

Three. Restrictions on the powers of national banks: The confer- 
ence opposes provisions in S. 39 which would prohibit national 
banks or their subsidiaries from engaging in any activity which the 
Fed prohibits to bank holding companies under section 4(cK8) of the 
Bank Holding Company Act. It is our belief that the Comptroller of 
the Currency as the chartering source of national banks and the 
primary regulator of such institutions, should be responsible for 
determining the scope of activities of such institutions, and that 
State banking departments as primary regulators of State char- 
tered banks should exercise similar authority with respect to the 
banks which they charter. It is our view that the primary regulator 
of the lead bank in each bank holding company should also regu- 
late the parent bank holding company; that a bank holding compa- 
ny should be examined and supervised as a single integrated unit. 

Four. Power to regulate bank capital indirectly through holding 
company regulation: The conference opposes provisions in section 
501 of S. 39 which would require that bank holding companies and 
their subsidiaries be capitalized and financed in a safe and sound 
manner as determined by the Fed. We are supportive of the judi- 
cial decision in the First Lincolnwood Corp. case, decided in 1977, 
in which the Court ruled that the authority to regulate the capital 
of banks has been reserved to the Comptroller of the Currency with 
respect to national banks and to the various State agencies with 
respect to State chartered banks. 

Thank you Mr. Chairman. 

[Prepared statement of Mr. Malarkey follows:] 
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STATEMENT OF MR. JOHN E. MALARKEY 

ON BEHALF OF 

THE CONFERENCE OF STATE BANK SUPERVISORS 

Mr. Chairman, I am John E. Malarkey, State Bank commissioner 
for the State of Delaware and Vice Chairman of the Federal Legis- 
lation Committee of the Conference of State Bank Supervisors, on 
whose behalf I am testifying today. 

The Conference of State Bank Supervisors is the nationwide 
organization of state officials who serve as the primary charter- 
ing, examining and regulatory authority for approximately 10,500 
st ate -chartered commercial and mutual savings banks with total as- 
sets of approximately S660 billion. 

We are pleased to have this opportunity to comment on some of 
the provisions of bills before the Committee because of their im- 
plications for the state segment of our dual system of state/fed- 
eral checks and balances. 

U.K. 2255 (To Amend The Bank Holding Company Act of 1956 to Limit 

The Property, Casualty And Life Insurance Activities of 

Bank Holding Companies And Their Subsidiaries) 

This bill would amend Section 1(c) (8) of the Bank Holding 
Company Act to provide that in the future it will not be permis- 
sible for bank holding companies to provide insurance as principals 
agents or brokers unless such activities fall within the excep- 
tions specifically enumerated in the bill. 

The Conference sees no need for the restrictions that would 
be added to Section 4 1c) (8) of the Bank Holding Company Act as 
proposed by H.R. 2255. Section 4(c)(8) now provides that a bank 
holding company may engage in a nonbank activity if it makes an 



v Google 



- 2 - 

affirmative showing that the particular activity in question is 
"closely related" to banking and that carrying out the activity 
can reasonably be expected to produce benefits for the public that 
outweigh possible adverse effects. Subsequent to the 1970 amend- 
ments to the Bank Holding Company Act, the Federal Reserve Board 
has been more restrictive in permitting insurance activities of 
bank holding companies, and in carrying out its responsibilities 
under the Act as amended the Fed has generally required that a 
bank holding company affiliate show a direct relationship of the 
insurance activity to an extension of credit. 

Against this backdrop, it should be pointed out that 22 
states have enacted legislation placing restrictions on in- 
surance activities of bank holding companies. This limiting 
action by the 22 states reflects the decision of those states 
that the interests of its respective citizens would be best 
served by enacting restrictions in that area. 

Conversely, 28 states have not seen fit to add restrictions to 
those insurance activities now permitted under the "Bank Holding 
Company Act, reflective of their decision that such activities 
are either necessary or that any further limitation in such area 
is not in the best interests of their citizens. 

Actions taken by the various states in this area are good 
examples of how our decentralized dual banking system operates. 
It is a manifestation of the individual state determining the 
form and structure of the banking industry within its respective 
borders. We believe this is a healthy way of operating in a 
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country as large and diverse in its geographic, 
graphic makeup as ours. 

we would, therefore, oppose ii.r. 2255 which if enacted would 
preempt state law or regulation in those states which have not 
seen fit to embrace those provisions enumerated in H.R. 2255 for 
insurance- type activities of bank holding companies. 

With respect to those 22 states which have adopted legislation 
restricting bank holding company activities in the insurance field, 
it would appear there is the likelihood that those state statutes 
would also be preempted to the extent that they were inconsistent 
with the provisions of H.R. 2255, should this proposal become law 
as presently written. 

The House Banking Committee Report (No. 96-845) dealing with 

H.R. 2255 states: 

What is more. Section 4(c) (8) of the BHC Act which 
is amended by H.R. 22S5 continues to be subject to 
Section 7 of the BHC Act which preserves in the 
States their authority to regulate the activities 
of banks, bank holding companies, and subsidiaries 

Insofar as concerns Section 7 of the BHC Act, the 
committee also considered whether it would be appro- 
priate for H.R. 2255 to contain specific language 
reserving to the various States their current au- 
thority to limit, or even prohibit entirely, the 
insurance activities of bank holding companies with- 
in their jurisdiction. It was determined that 
Section 7 of the BHC Act adequately preserves the 
authorities of the States to regulate the insurance 
activities of bank holding companies. As a result, 
specific language in that regard in the context 
of H.R. 2255 was determined to be unnecessary. 
(Pages 3-4 of Committee Report.) 

However, language of the U. S. Supreme court decision of 

June 9, 19B0 in the case of Lewis v. BT Investment Managers, Inc. 

(#79-45, Vol. 48 of Law Week, Page 4638) may cast some doubt on 
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the continued validity of the Souse Banking Committee's interpre- 
tation of Section 7. While the Supreme Court did not specifically 
address itself to the question of federal preemption of state reg- 
ulation under the Bonk Holding Company Act, the Court did indicate 
that Section 7 may provide only limited protection to state laws 
which regulate bank holding company activities. Thus, the Supreme 
Court held that Section 7 was intended "to preserve existing (as 
of 1956) state regulation of bank holding companies even if they 
were more restrictive than federal law." However, the U. S. Supreme 
Court also held that under Section 7 a "state could not enact 
legislation Inconsistent with it (the Act) and therefore nullify 
its effect.* 

Up until the present time, the states, in the view of the 
Conference, have not acted inconsistent with the Bank Holding Com- 
pany Act because the Congress has not expressly defined the insur- 
ance activities which such holding companies could carry out. Now, 
however, it is proposed in B.R. 2255 that Congress should specif- 
ically designate those insurance activities which are permissible 
for bank holding companies. In light of the Supreme Court's BT 
Investment decision, such a specific enumeration of permissible 
insurance activities as proposed by B.R. 2255 would seem to pre- 
empt more restrictive regulation by the states notwithstanding 
Section 7 of the Bank Holding company Act. 

It is noteworthy that the House Banking Committee evidently 
agreed that under H.R. 2255 the states should be permitted to 
more stringently regulate, or even prohibit, bank holding company 
insurance activity. The House Banking Committee assumed that 
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Section 7 of the Act would accomplish this objective, and, there- 
fore, that there was no need to include language such as that con- 
tained in Section 2 of the bill as reported out of the House Bank- 
ing Subcommittee on Financial institutions.— 

While we applaud the House Banking Committee's objective of 
preserving to the states this right to assert more stringent reg- 
ulation in the insurance area, we believe that in view of the ques- 
tions raised by the Supreme Court's BT Investment Company deci- 
sion, if Congress should decide to enact H.R. 2255 it should ex- 
plicitly provide in H.R. 2255 language spelling out specific au- 
thority to the states to impose provisions on bank holding compan- 
ies and their affiliates that are more restrictive, or to prohibit 
entirely insurance activities that would be permitted under H.R. 
2255. 

S. *g--The Competition In Banking Act 

Mr. Chairman, there are certain sections of this bill which, 
if enacted into law, would undermine the authority of the States, 
and their state banking departments, to establish policy on mat- 
ters of diverse local interest, without a showing that Such action 
would be warranted on the basis of overriding national considera- 



"Sec. 2. The amendment made by the first section of this act 
shall not supersede existing State laws and shall - cease to 
be effective with respect to any State on the date on which 
such State enacts a law which in substance contravenes the 
amendment made by the first section of this Act. (Committee 
Report, page 14) . 
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(1) The Twenty Percent Limitation 

Section 101 would impose a new criteria for all agencies to 

follow in their review of bank mergers. It would prohibit any bank 

mergers or acquisitions if the resulting bank or its parent holding 

company were to control more than 20* of the banking assets in a 

particular state, except where such action would be necessary to 

prevent a probable bank failure, and where no less anticompetitive 

alternative were available. 

The motivation for this arbitrary asset ceiling is apparently 

based on the assumption that there is: (1) an unhealthy nationwide 

trend towards concentration in the banking industry; and that (2) 

a single, national norm of 20% would be appropriate for all states. 

Both assumptions appear unwarranted. In testimony before this 

Committee on March 7, 1978, relative to S. 72, a bill embodying 

this same provision, former FRB Governor Philip E. Coldwell stated: 

i that there has been a 
ration of banking 
However , 






rend toward 
the United States 
Board studies fail to indicate 
a significant trend 
of domestic banking 



local banking n 

pears to be declining. (Hearings 

Banking, Housing a 



nationally, statewide. 
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is clear that 
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72 , page 16 . ) 
ls particularly concerned about the twenty 
: ceiling as a nationwide standard because it 
banking conditions and public interest differ sub- 
am state to state. Because of this, soma states have 
irable to place diverse percentage limitations on 
n; (e.g_. , Tennessee has a 16.51 limitation, Iowa 8*, 
13*) . To the extent these standards conflict with 



> y Google 



- 7 - 

the twenty percent federal limitation proposed by 5. 39, actions 
taken by these states would presumably be overridden. S. 39 
would contribute to greater concentration of banking assets in 
some states, not less as apparently intended by the bill 

Furthermore, the proposed twenty percent standard is deficient 
in that it would not give recognition to competition by out-of- 
state banks. There are a number of Standard Metropolitan Statisti- 
cal Areas which include portions of more than one state and in con- 
sidering merger matters, the regulators should not ignore other 
financial institutions in the SMSA merely because they are char- 
tered in a different state. 

The law as it presently exists permits states in a meaningful 
way to influence and control their own banking structures, based 
upon local conditions and the local public interests. We believe 
this is a desirable situation and that it should not be altered 
in such a way as to dilute state authority or to permit the fed- 
eral bank regulatory authorities to determine the banking struc- 
ture in a state. It is our position that state banking authori- 
ties as the primary regulators of state-chartered banks should 
make bank structure decisions, including subject percentage limi- 
tations, with respect to those banks which they charter. 

(21 ' 

Not \ 

This proposal, as set forth in Sections 101 and 201, would 
grant extraordinary powers to the federal banking agencies and, to a 
greater extent even than the twenty percent limitation, would under- 
mine the ability of states to regulate their banking structures. 
Authority would be given bank regulatory agencies to deny bank 
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or bank holding company transactions which would not violate the 
Sherman Act or the Clayton Act if the anticompetitive consequences 
of those acquisitions, mergers or consolidations were not clearly 
outweighed in the public interest by the probable effects of such 
transactions in meeting the convenience and needs of the community. 

An illustration of the problem which could arise under this 
proposal is contained in the factual background of the well-known 
Washington Mutual case. ( Washington Mutual Savings Bank v. Federal 
Deposit Insurance Corporation , 482 F. 2d 459 (9th Circuit 1973.) 
That case involved a proposed merger between Grays Harbor Savings 
and Loan Association, the smallest of four thrift institutions in 
the Aberdeen-Hoquiara area of Washington, and the Washington Mutual 
Savings Bank, headquartered BO miles away in Seattle. Grays Harbor 
was typical of many small financial institutions in the country 
which face acute management problems at the end of their first 
generation of operations. Its two executive officers had been 
with the institution since its founding in 1924, and neither of- 
ficer wished to continue in an active management role. For this . 
reason, and because he deemed the merger pro -competitive , the 
Supervisor of Banking in Washington approved the merger. 

The fdic's regional officials on the West Coast reached con- 
clusions consistent with those of the Washington Banking Department; 
and five of the eight members of the FDIC's staff-manned Board of 
Review concurred. The FDIC Board of Directors, however, denied the 
Grays Harbor application on the ground that, while it did not vio- 
late the Sherman and Clayton Act standards embodied in the Bank 
Merger Act. it was potentially anti -competitive . This action barred 
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the merger, which state and regional officials had deemed to be in 
the public interest, until the Court of Appeals for the Ninth 
Circuit stepped in to reverse the FDIC's action. The basis for the 
Court's decision was that the fdic had exceeded its statutory au- 
thority. 

Sections 101 and 201 would, however, remove all limitations on 
the authority of the federal banking agencies in acting upon merger 
and acquisition applications. If enacted, the proposed amendments 
inevitably would lead to the kind of anomalous situation evidenced 
in Washington Mutual - where federal regulators in Washington, D.C. 
sought to displace the judgment of state officials on an issue of 
local banking structure. Judgments of officials close to actual 
services rendered would appear to be better than those of officials 
in far away Washington, D. C. Sections 101 and 201 violate this 
important concept. 

(3) Restrictions On The Powers Of national Banks 

Section 401 of S. 39 would prohibit national banks or their 
subsidiaries from engaging in any activity which the Federal Re- 
serve Board prohibits to bank holding companies under Section 
4(c)(8) of the Bank Holding Company Act. 

This proposal would constitute an unwarranted and major step 
towards restructuring the federal regulation of banks. It is our 
belief that the Comptroller of the Currency, as the chartering 
source of national banks and the primary regulator of such insti- 
tutions, should be responsible for determining the scope of activ- 
ities of such institutions, and that state banking departments as 
primary regulators of state -chartered banks should e 
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similar authority with respect to the banks which they charter. 

Furthermore, it is our view that the primary regulator of 
the lead bank in each bank holding company should also regulate 
the parent bank holding company. It would appear to us that a 
bank holding company should be examined and supervised as a sing: 
integrated unit, and that the present fragmented supervision of 
bank holding companies and their bank and nonbank subsidiaries ii 
inefficient and should be corrected. 



Section 501 would, as part Of its provisions, require that 
bank holding companies and their subsidiaries be capitalized and 
financed in a safe and sound manner as determined by the Federal 
Reserve Board. Bestowing upon the Fed express supervision over 
the capital position of all subsidiary banks of BHCs represents 
a significant increase in the supervisory powers of the Fed and 
a significant diminution of the supervisory powers of the Comp- 
troller of the Currency and the States. 

For a number of years, the Federal Reserve Board has sought, 
with varying degrees of success, informally to regulate bank capi- 
tal through its regulation of bank holding companies. This effort 
to usurp authority of the primary regulators; i.e., the Comptrol- 
ler and the state bank supervisors, has clearly been disruptive 
of the efforts of the primary regulators, and beyond the authority 
of the Board. 

This overreach by the Fed was a principal point in the First 
Lincolnwood Corporation case . First Lincolnwood Corp. v. Board 
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of Governors of the Federal Reserve System , 560 F.2d 258 (7th 
Circuit) 11977). This case involved a proposed acquisition by 
the First Lincolnwood Corporation, an Illinois corporation, of 
80% of the stock of the First National Bank of Lincolnwood, 
Illinois. Because the Board was concerned over a possible weaken- 
ed capital position of the Bank after acquiring the Bank's stock, 
and limitations upon First Lincolnwood 's ability to resolve "any 
unforeseen problems that may arise at Bank," the Board denied the 
proposal as not being in the public interest. 

The Court noted in this case that the proposed acquisition 
did not tend to undermine the financial structure of the Bank, nor 
was there any anticompetitive tendency present. The Court in setting 
aside the denial by the Board of the acquisition of the Bank and 
First Lincolnwood ruled that: 

But we do not find any indication that Congress 
meant the Board to go beyond this inquiry, and to 
consider questions of bank soundness and public 
i these would be altered by 





or enlargement of a bank holding compan 
ers were already reserved to the Comp- 


troller c 


the Currency m the case of national 




to various state agencies in the case 



of local banks^ (Underlining added) 

The Conference of State Bank Supervisors is supportive of the 
above judicial decision that the authority to regulate the capital 
of bank3 does now and should continue to reside with the primary 
regulators of banks, the Office of the comptroller of the Currency 
for national banks and state banking departments for state-char- 
tered banks. 

Thank you, Mr. Chairman for this opportunity to express our 
views on these far-reaching legislative proposals. Although the 
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stated objectives of the bill* are meritorious, we feel that to a 
disturbing degree they reflect efforts to bring about federal so- 
lutions to what we believe are non-prbblens . And, Inevitably the 
proposed solutions, if enacted, would result in greater centrali- 
zation of authority in Washington, D.C. , with no clear showing 
that either local or national Interests would be better served 
by such action. 

Senator Morgan. Thank you, Mr. Malarkey. Now we'll hear 
from Mr. Bolger and, Mr. Bolger, I forgot to introduce Mr. DuBois 
who is accompanying you, I believe from Minnesota. We are glad to 
have you with us. 

STATEMENT OP THOMAS BOLGER, PRESIDENT, McHENRY 
STATE BANK, McHENRY, ILL., ON BEHALF OF THE INDE- 
PENDENT BANKERS ASSOCIATION OF AMERICA, ACCOMPA- 
NIED BY PAT DuBOIS, PRESIDENT, FIRST STATE BANK, SAUK 
CENTRE, MINN. 

Mr. Bolger. Mr. Chairman, my name is Thomas F. Bolger. I am 
president of the Independent Bankers Association of America and 
president of the McHenry State Bank, McHenry, 111. I am accompa- 
nied by Mr. Pat DuBois, a past president of IBAA and president of 
the First State Bank, Sauk Centre, Minn. I appreciate the opportu- 
nity to appear before this committee on behalf of the 7,300 mem- 
bers of IBAA to present our views on H.R. 2255, S. 2874, and S. 39. 
IBAA is comprised of a large number of relatively small commu- 
nity banks. More than SO percent of our banks have assets of $25 
million or less, and over two-thirds are located in towns of under 
5,000 population. Our banks are deeply involved in meeting the 
credit needs of agriculture, small business, rural housing, and the 
consumer. 

The review of Federal Reserve policies with respect to bank 
holding companies has been the subject of scrutiny over the last 
few years by this committee. Our association has previously testi- 
fied in support of Chairman Proxmire's Competition in Banking 
Act. Of paramount interest to us is that provision of S. 39 which 
would set a limitation on acquisitions by bank holding companies if 
the total deposits controlled by such a bank holding company 
reached 20 percent of total banking deposits in the State. Our 
attached statement addresses this issue. 

Let me now turn to S. 2874 and H.R. 2255 and, as you know, the 
latter bill passed the House of Representatives by a vote of 333 to 
25 a few weeks ago. Similar legislation passed both Houses of 
Congress overwhelmingly in the last Congress. Our association sup- 
ports this legislation. Our reason for support is closely tied to the 
need for our banks to form one bank holding companies in order to 
provide a mechanism for the transfer of ownership of small banks 
and to the provisions of the bill permitting small bank holding 
companies to continue to sell insurance. 
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INVESTMENT INTEREST 

The typical use of the one bank holding company is to facilitate 
the purchase of a bank by individuals. Over the last few years it is 
becoming increasingly difficult to have individuals purchase a bank 
without the use of a one bank holding company. The reasons for 
this are as follows. One there is now a limitation on the deduction 
of investment interest. In the past, a banker would borrow money 
to buy the bank and pay back the loan with his income from salary 
and bonuses. Since 1976, the ability to deduct the interest personal- 
ly has been greatly limited. The one bank holding company is not 
subject to the interest expense limitation, and thus, if the debt is 
assumed by the bank holding company, the bank holding company 
can deduct the whole amount of the interest. Two, the second 
factor that has made it more difficult to purchase a bank is the 
increased interest rate and amortization requirements on bank 
stock loans. In the past, a banker could approach a lending bank 
and easily obtain financing to purchase a bank. The acquired bank 
would- maintain its primary correspondent relationship with the 
lending bank, and the banker would borrow his acquisition loan at 
low interest rates. The banker would then pay the interest and 
make small principal payments on the loan. It was not unusual for 
the term of such a loan to be for 15 or 20 years. As this committee 
knows, the Financial Institutions Regulatory and Interest Rate 
Control Act of 1978 changed these loan practices by mandating 
that all loans for purchase of bank stock be made on such terms, 
including interest rates and collateral, as those prevailing at the 
time for comparable transactions with other persons. This change 
in bank acquisition loans has made it almost impossible to pur- 
chase a bank without the use of the one bank holding company. 

It is in this context that the continuing ability of small one hank 
holding companies to sell insurance is extremely important. First, 
the sale of insurance does provide an important source of income 
for one bank holding companies. The necessity of utilizing this 
income for the repayment of bank stock loans has already been 
discussed. Additionally, this income must be used to meet the 
higher capital requirements imposed on small banks. For instance, 
based on June 1979 figures, the average capital-to-asset ratio for 
banks in the $0 to $10 million range was 10.95 percent. For banks 
in the $10 to $50 million range, the average was 9.04 percent. For 
banks in the $50 to $100 million range, the average was 8.60 
percent. For banks in the $100 to $500 million range, the average 
was 8.2 percent. For banks in the $500 million to $1 billion range, 
the average was 7.72 percent. For banks in the $1 to $5 billion 
range, the average was 7.15 percent. For banks over $5 billion in 
assets, the average was 4.91 percent. 

In other words, for every $100 growth in deposits a small bank 
must maintain $8 of capital as compared to less than $5 of capital 
for a large bank. Since small banks do not have access to the 
money market, capital must be generated internally — and insur- 
ance commissions represent an important source of this high capi- 
tal requirement which is insisted upon by the regulators. 

Finally, under some circumstances, the insurance commissions 
serve as a means of avoiding personal holding company taxation. If 
a closely held holding company owned by just a few people could 
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not form an insurance subsidiary, they would face a 70-percent 
penalty tax. 

In conclusion, the IBAA supports this legislation as it passed the 
House of Representatives. We would be pleased to answer any 
questions you may have. 

(Attachments to statement follow:] 
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ATTACHMENTS 

Since 1956 a substantial number of independent 
banks have been absorbed by multibank holding companies. 
Failure to stem their growth by mergers and acquisitions 
will sap the strength and competitive vigor of the independent 
sector of commercial banking to the detriment of consumers in 
the communities they serve. These developments are of concern 
to IBAA because its membership is comprised of a large 
number of relatively small community banks. More than 
90 percent of our member banks have assets under S50 million. 
About half of our members are located in communities of 
5,000 or less; and 90 percent in towns and cities of less 
than 30,000. Most of our members are found in the middle 
third of the country, mainly the agricultural states of the 
midwest and southwest. Consequently, they are heavily 
involved in the financing of agriculture. 

One of the principal objectives of federal legislation 
designed to regulate companies which manage and control 
banks, was to prevent the lessening of competition in the 
banking business. Congress believed that adequate safeguards 
should be provided against undue concentration of control of 
banking activities because of the importance of the banking 
system to the economy. National banking policy has been 
directed toward protecting and fostering the growth of 
independent unit banks. The holding company device, whereby 
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control of a group of banks has been acquired and the banks 
thereafter operated in effect as branches, has been a major 
factor in concentrating banking control into fewer banks. 
It was the declared view of Congress that independent com- 
petitive banking was being thwarted by indirect branch 
banking, through the holding company mechanism. Congress, 
in enacting legislation to regulate bank holding companies, 
sought to limit the ability of bank holding companies to 
increase the share of commercial banking in a particular 
area which could be brought under a single control and 
management. 



The growth of bank holding companies since the Bank 
Holding Company Act was enacted by Congress clearly reveals 
its failure to restrain the growth and influence of bank 
holding companies. In the 20-year period 19S9-197B, the 
number of registered multibank holding companies increased 
more than six-fold from 48 to 314; the number of banks and 
branches they operate rose almost ten times, from 1,380 to 
13,083, and their depsoits multiplied 12 times from 527 billii 
to $338 billion. 

The growth of bank holding companies has contributed to 
the growth of concentration of commercial banking. The 
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cial bank deposits held by multibank holding 
companies rose from 18 percent in 1959 to 33 percent in 
1978. Furthermore, the share of commercial bank deposits 
held by both one-bank and multibank holding companies in 
1978 reached 67 percent. The largest multibank and one- 
bank holding companies have exerted the most influence in 
raising the level of concentration in commercial banking. 
In 1977, for example, 36 one-bank holding companies, each of 
which had deposits in excess of one billion dollars accounted 
for 63 percent of the aggregate deposits of all one-bank 
holding companies . 

Probably the most accurate measure of bank holding 
company influence in commercial banking is revealed by the 
combined share of deposits held in 1977 by the 306 registered 
multibank holding companies and the 36 largest one-bank 
holding companies. These 342 bank holding companies con- 
trolled deposits of $699.1 billion, or 62 percent of the 
s commercial bank deposits. 



Although Congress has consistently endorsed a national 
banking policy aimed at protecting and fostering the growth 
of independent unit banks, bank holding company legislation 
obviously has not been effective in carrying out this policy. 
The evidence reveals that the sharpest rise in the number of 
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multibank holding companies has occurred in the twelve unit 
banking states in which the preponderance of independent 
banks is found. At the end of 1978, there were 116 multibank 
holding companies in these states, compared with 29 in 
1959 — an increase of 300 percent. One of the principal 
reasons advanced for the growth of multibank holding companies 
in unit banking states is the prohibition of the establishment 
of full-service branches, whether de novo or by merger. The 
Bank Holding Company Act, by encouraging the creation of 
multibank holding companies, controverts a state's preference 
for unit banking as a state policy. To protect and foster 
independent unit banking and the integrity of state banking 
laws, bank holding company legislation should be made a more 
effective instrument for restraining the growth of multibank 
holding companies by merger and acquisition. 



The policies pursued by the Federal Reserve Board in 
administering the Bank Holding Company Act reflect a departi 
from the objectives Congress intended the Act to achieve. 
Instead of pursuing policies which would prevent an increasi 
in concentration in banking and foster the growth of unit 
banks, the Board has sharply increased the number of multi- 
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bank holding companies; has permitted them to acquire a 
large number of viable independent banks; and has raised the 
levels of concentration in banking in many relevant banking 
markets. 

Acquisitions by multibank holding companies increased 
dramatically, from 25 in 1967 to 341 in 1973. Similarly, 
the percentage of all bank mergers and acquisitions accounted 
for by bank holding companies rose from 16 percent to 74 
percent. In 1977 multibank holding companies accounted 
for over 54 percent of all bank mergers and acquisitions 
although they accounted for 27 percent of the nation's 
banking offices and 35 percent of total U.S. banking deposits. 

The Board has fostered large banking organizations 
capable of offering banking services on a statewide basis by 
favoring the formation of multibank holding companies by 
the large dominant banks in local markets and encouraged 
their growth by mergers and acquisitions in the belief that 
banks must be larger to achieve economies of scale. 

The assumption that most independent banks could not 
achieve maximum levels of efficiency and portfolio diversi- 
fication essential to the improvements of bank performance 
has not been borne out by a number of studies. 
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study by the Federal Reserve Bank of Chicago found that 
banks affiliated with holding companies do not achieve 
economies of scale beyond those available to independent 
banks of the same size. Therefore, economies of scale can 
not be considered a factor outweighing the anticompetive 
effects of a proposed multibank holding company acquisition. 

Opposition to the Board's pro-bank holding company 
policy was expressed by a minority of the Board in several 
instances contending that the Board's policy of approving 
acquisitions of viable independent banking organizations by 
large multibank holding companies was inconsistent with the 
Congressional mandate to prevent further concentration of 
banking resources in a few larger organizations. 

It was not until 1973 that the Board began to shift to 
a "go slow" policy which retarded all forms of multibank 
holding company expansion. The Board, at that time, began 
to disapprove acquisitions which would add to a holding 
company's debt burden. This change in policy was prompted 
by concern over the issue of "capital adequacy" raised by 
the continuing decline in the capital ratios of banks and 
multibank holding companies. 
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A 1979 fed staff study focused on the general proposi- 
tion that bank holding company participation in banking 
markets would have procompetitive effects and lead to superior 
overall market performance found that: (1) bank holding 
company banks in major banking markets (1B4 SMSAs) were not 
generally aggressive competitors and may have weakened 
rivalry and deteriorated market performance; (2) it was 
uncertain that some of the benefits claimed in bank holding 
company acquisitions will, as a general rule, materialize; 
[3) banking authorities or federal and state legislatures 
should not generally assume that adopting the holding company 
approach to liberalizing banking laws will yield long-run 
public benefits in individual bank performance or improved 
rivalry and performance of banking markets; and (4) while 
bank holding companies may not be harmful to the public 
interest, they may not yield important public benefits in 
either their banking or nonbanking activities. 



The determination of non-bank activities closely related 
to banking which bank holding companies are permitted to 
enter is a responsibility of the Federal Reserve Board under 
Section A (c) (8) of the 1970 amendments to the Bank Holding 
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Company Act. By late 1974, after approving 21 general 
classes of nonbank activities as being permissible for bank 
holding companies, the Board took a more cautious stance. 
The Board then found it would be desirable for bank holding 
companies to slow their diversification and direct their 
energies principally toward strong and efficient operations 
within their existing modes. 

Initially, it was the Board's view that banking management 
needed to move away from thinking like bankers and to think 
instead like corporate managers looking out over a related 
set of businesses which included one or more banks. More 
recently, however, the majority of the Board has opted for a 
policy which would restrain bank holding companies from 
adding to their debt burden by acquiring leveraged companies 
requiring periodic infusions of capital. 

Although research on the non-bank financially related 
firms that have been acquired by bank holding companies is 
limited, the tentative conclusion reached is that bank 
holding companies have not had a significant positive effect 
on the operating performance of non-bank affiliates. 

Bank holding company legislation needs to provide more 
protection for the banks in the holding company from the 
risks of nonbanking affiliates; and to provide for closer 
supervision and regulation of the soundness of nonbank 
ventures entered into by bank holding companies. 
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Senator Morgan. Thank you very much. Now Mr. Browne from 
the National Consumer Finance Association. We are glad to have 
you, Mr. Browne. 

STATEMENT OF JAMES M. BROWNE, PRESIDENT, FINANCE 
AMERICA, ON BEHALF OF THE NATIONAL CONSUMER FI- 
NANCE ASSOCIATION, ACCOMPANIED BY ROBERT EVANS, 
SENIOR VICE PRESIDENT AND GENERAL COUNSEL; AND WIL- 
LIAM FENSER, SENIOR VICE PRESIDENT AND GENERAL 
COUNSEL 

Mr. Browne. Mr. Chairman and members of the committee, my 
name is James M. Browne, and I am a member of the executive 
committee of the National Consumer Finance Association (NCFA). 
The NCFA is a national trade association organized in 1916 to 
represent companies engaged in the consumer credit business. We 
have approximately 800 member companies which operate more 
than 15,000 offices serving the public across the country. Of those 
member companies, 32 are subsidiaries of bank holding companies 
and operate some 3,500 offices. I am also president of one of those 
companies, Finance America Corp., which is a wholly owned sub- 
sidiary of BankAmerica Corp. 

Our comment today focuses on a single issue which is addressed 
in S. 380 and H.R. 2255: The restriction placed on the sale of credit- 
related personal property insurance. Aside from credit life and 
credit disability, this is the only other insurance we sell, and we 
sell it only in connection with a specific credit transaction. It 
covers only the collateral which is security for the loan and is 
written only for the term of the underlying obligation. We do not, 
nor can we, offer lines of general insurance to the public. 

While it is true that both S. 380 and H.R. 2255 now incorporate a 
specific exception which allows finance company subsidiaries to 
offer single-interest credit property insurance on transactions of 
$10,000 or less, we do not generally offer single-interest coverage, 
nor is there any demonstrated need for the $10,000 limitation. We 
therefore continue to oppose these measures. 

LACK OP EVIDENCE 

This brings us to what we perceive to be the major shortcoming 
in the efforts to pass this legislation: Simply, no credible evidence 
has been introduced in support of it. We recognize that Congress is 
not bound by evidentiary limitations, and may well act on policy 
choices or other considerations. Nevertheless, extraordinary meas- 
ures such as S. 380 and H.R. 2255— which are inherently anticom- 
petitive and discriminatory — would seem to require extraordinary 
justification, but we find none in the record. 

the issues: competition; equal protection 

A large number of businessmen — a group calling themselves in- 
dependent insurance agents — are asking the Congress to grant 
them special immunity from competition in the insurance market- 
place. Not immunity from all competition of course, only competi- 
tion from a limited section of the financial community, "large" 
bank holding companies. And, not on all types of insurance either, 
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only credit-related property insurance. Thus, two rather narrow 
issues present themselves: Should the Congress — contrary to mani- 
fest public policy favoring competition in the marketplace — act 
here to restrict competition, and further, should Congress — not- 
withstanding constitutional guarantees of equal protection — single 
out an ill-defined, narrow subclass of financial institutions for re- 
strictive treatment while the vast remainder of its competing credi- 
tors are left free to sell credit-related property insurance without 
limitation. 

The independent agents and the bills sponsors would deny that 
these are even issues. First, they say, there are many activities 
which bank holding companies may not engage in; these are known 
as commerce, as opposed to banking, and public policy has long 
been to separate the two. Second, they believe that large bank 
holding companies — assets exceeding $50 million — have such domi- 
nant economic power that tying of insurance to credit transactions 
is inevitable. 

BANKING VERSUS COMMERCE 

The proposed restriction on bank holding companies is justified 
on the theory that banking must be separated from commerce. 
This merely begs the issue. Banks — and other financial institu- 
tions — have traditionally protected their assets through insurance 
and collateral requirements. The earning power of the obligor — 
often the only source of repayment — is protected through life and 
disability insurance, while collateral securing the credit is covered 
by property insurance. 

The independent agents concede that it would be appropriate to 
continue to allow bank holding companies to sell credit life and 
credit disability insurance, which they say are: Forms of insurance 
that have traditionally been sold by lenders. Given the fact that 
the sale of credit life and credit disability insurance can rather 
easily be integrated into loan transactions, and that lenders have 
historically offered such lines of insurance, it appears appropriate 
for legislation to continue to permit these activities.' No such con- 
cession is made, however, for credit property insurance, although 
the same reasoning applies. 

We would ask, since when has credit property insurance, which 
has been sold by all types of financial institutions for more than 
half a century, become nontraditional, or, in the words of the bills 
proponents, commerce instead of banking? At one time prior to the 
1970 Bank Holding Company Amendments, BHC's could sell prop- 
erty and other insurance which was not related to credit transac- 
tions. The 1970 act terminated such authority, however, and the 
Federal Reserve Board amended regulation Y to restrict the sale of 
property insurance to specific credit transactions, but with some 
leeway to continue the insurance in force for the convenience of 
the consumer after the credit transaction terminated. Even this 
modest departure was held not closely related to banking by the 
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5th circuit in 1976,' and since that time, regulation Y has permit- 
ted the sale of credit-related property insurance only. Thus, when 
the credit transaction terminates, the insurance must terminate, 
making it impossible to sell it at other times as an independent 
commercial activity. 

As any agent knows, if you cannot renew an insurance policy, 
much of the profit potential is lost. This may explain why banks 
have less than 2 percent of the national automobile insurance 
market, although they have more than 50 percent of the new car 
financings. Likewise, they are estimated to have less than 4 per- 
cent of the homeowners casualty insurance market. 1 

NCFA submits that the present requirement in regulation Y that 
all insurance sold be credit related — that is, for the term of the 
credit only — with its resultant limitations on serving the consumer 
on an ongoing basis, removes such activities from the realm of 
commercial activity. We are simply not in the business of selling 
casualty and property insurance to the general public. 

ECONOMIC POWER OF LARGE BHC's 

Now, it is clear that, if larger bank holding companies are coerc- 
ing their customers to purchase insurance from them contrary to 
Truth-in-Lending Act requirements, or State anticoercion statutes, 
or whatever, then as a way of preventing an unfair marketing 
practice, there might be justification for doing away with the privi- 
lege of selling such insurance altogether. The proponents of this 
legislation would have us believe this is the case, urging that bank 
holding companies whose assets exceed $50 million — why not $25 
million, or $100 million? — could use their economic power to coerce 
borrowers to purchase credit property insurance from them. The 
argument is always stated in the hypothetical, with no proof of- 
fered to distinguish the marketing practices of such BHC's from 
those of other financial institutions, or even banks in general. 

In response to this, it must be obvious that a small bank in a 
small town dealing with a single customer on one automobile 
policy has just as much economic leverage over that customer as 
does a larger bank in a large town. 

So again, the argument merely begs the issue. The question is, 
what happens in real life? The fact is, we don't know, because the 
agents have given us no data, or even any collection of cases. On 
the other hand, the FRB study on tie-ins between the granting of 
credit and the sale of insurance reveals that some customers of all 
financial institutions surveyed felt insurance was required, as fol- 
lows: Banks, 12.1 percent; credit unions, 26.3 percent; finance com- 
panies, 23.2 percent; and retailers, 10.8 percent.* While this does 
not prove that large bank holding companies do not tie, it does 
indicate that a great deal more proof is needed before these compa- 

• Alabama Association of Insurance Agents. Inc. v. Board of Governor* of the Federal Reserve 

Svstcm, MX K.lil #4 I.M.h Cir., IKTfii. on rehcann/;. :.:"* F.'id ,'2!i ilS'77 . ,v,l dented. i:i7, U.S. SUM 
(1978). 

•Public Policy Considerations for Open Competition in the Purchase of Insurance, p. 4li iGo- 
lembe Associates. Inc.. 19791. 

■Staff Studies, Board of Governor 
Granting of Credit and Sale of Imam 
(1973' 
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nies can be singled out as a class for exceptional, restrictive treat- 
ment. 

It should also be pointed out that credit property insurance may 
lawfully be, and often is, required; it is only the choice of insurer 
or agent that must be given. Since the questions did not distinguish 
between different forms of credit insurance, or whether the re- 
quirement related to the insurance or the choice of agent, it is 
impossible to draw any conclusions about tying from the above 
data- 
in short, the legislative record leaves us in a position of surmis- 
ing about the actual marketing practices of bank holding compa- 
nies and their subsidiaries. This, we respectfully submit, falls far 
short of what is needed to support such discriminatory legislation 
against equal protection arguments. 

IMPACT ON SMALL BUSINESS 

Finance companies owned by bank holding companies also pro- 
vide inventory or floor-plan financing for small businesses, dealers 
and distributors throughout the country. Our industry, for exam- 
ple, offers insurance against burglary and theft for that inventory. 
In most large metropolitan areas, insurance against those perils is 
simply not available from an independent insurance agent. The 
proposed law would prohibit us from offering that valuable benefit 
and protection for the small business proprietor. One, and perhaps 
the only, practical and convenient source of such insurance would 
be removed from the marketplace. 

TRUTH-IN-LENDING EXPERIENCE 

Supporters of these bills reason that even though the antitrust 
laws prohibit tie-ins, there must be some reason to justify the 
absence of litigation concerning forced insurance sales and con- 
clude that the public is too intimidated by the banks to even raise 
the issue. Those supporters overlook the fact that the Truth-in- 
Lending Act provides a penalty for creditors who would choose to 
require that property insurance be purchased only through them; 
in such case, the insurance premium would have to be included in 
the disclosed finance charge. NCFA member companies do not 
require that property insurance be purchased through them and 
therefore do not include property insurance premiums in the fi- 
nance charge. 

We have searched the case law on Truth-in-Lending and do not 
know of one reported decision on this issue, and our own experi- 
ence at Finance America discloses that the issue has been raised 
only twice in those 10 years and never has the issue been decided 
against us. 

Aside from the provisions of such law, it is simply not our policy 
to force customers to purchase insurance from us. At my own 
company, during 1978, we entered into almost 250,000 consumer 
loan transactions and sold property insurance in only 42,300 in- 
stances, or only 18 percent of the transactions. If we are indeed 
forcing our customers to purchase insurance coverage from us, we 
certainly have not been very successful. 
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THE PUBLIC INTEREST 

Supporters of this legislation talk about the adverse impact on 
their business of bank holding company activities in this area of 
insurance, but do not support those allegations with any figures. 
Nor, do they demonstrate that the price of credit property insur- 
ance offered by bank holding company finance companies is not 
competitive. Nor, do they demonstrate that such insurance is not 
in the best interests of the consumer. No argument has been made 
by the independent insurance agents that they can offer the same 
insurance at the same convenience and for the same benefit of the 
consumer or the customer. In fact, the interests of the public seem 
entirely overlooked in these proceedings. How can that public bene- 
fit when the effect of the proposed legislation is to remove one 
competitor from the marketplace, to take away from the consumer 
one of the alternative choices? 

I am not aware of any evidence that bank holding company 
finance companies have engaged in the practice of so-called redlin- 
ing in providing credit property insurance. To the contrary, most of 
us provide such insurance by virtue of a group policy which 
spreads the risk and therefore involves little or no underwriting. 
While the independent insurance agent may have moved to the 
suburbs, many of our customers have not, and credit property 
insurance is oftentimes the only insurance they can get. Will the 
disadvantaged laborer who still resides in the inner city seek out 
an independent insurance agent to fulfill his needs, and would he 
be successful even if he tried? Should he be denied the loan if he is 
unsuccessful? 

CONCLUSIONS 

S. 380 and H.R. 2255 provide immunity from competition where 
more is needed, unfairly discriminate against a limited creditor 
class, and deprive the consumer of a convenient and valuable 
source of credit-related insurance. Even assuming that the propo- 
nents of this legislation could come up with substantial evidence in 
support of it, clearly the present record does not overcome the 
strong public policies favoring competition and equal protection 
under law. We urge you to reject these measures. 

Senator Morgan. Thank you very much, Mr. Browne. 

Before we go into questioning, I'm going to ask Senator Eagleton 
to introduce Mr. Brain, and then we'll question the panel. 

STATEMENT OF THOMAS P. EAGLETON, U.S. SENATOR FROM 
THE STATE OF MISSOURI 

Senator Eagleton. Thank you very much, Mr. Chairman. 

It's my pleasure to introduce one of the witnesses who will be 
appearing before your committee this morning, Mr. Donald Brain. 
He's the president of the Independent Insurance Agents of America 
and also the president of Brain & Fritson, Inc. of Kansas City, Mo. 

He has served in various capacities on the executive committee 
of the IIAA since 1975. 

I ask unanimous consent that a more extended introduction be 
printed at the appropriate point in the record. 

Senator Morgan. Without objection, so ordered. 
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Senator Eagleton. Thank you, Mr. Chairman. 

[Complete statement follows:] 

Statement of Senator Thomas F. Eagleton 

Mr. Chairman, it is my pleasure to introduce one of the witnesses who will be 
appearing before your Committee this morning, Mr. Donald Brain. Mr. Brain is the 
President of the Independent Insurance Agents of America and is also President of 
Brain and Fritson, Inc. of Kansas City, Missouri. He has served in various capacities 
on the Executive Committee of the IIAA since 1975. He also has held the position of 
president and then state national director of the Independent Insurance Agents of 

Mr. Brain began his insurance career in 1948 when he joined W. B. Johnson & 
Company as an associate broker. He became a general partner i years later. In 
19G3, he started an agency brokerage office with his present partner in Kansas City. 

He received his CPCU designation in 1952 and was the first president of the 
Kansas City Chapter of the Society of CPCU, founded that same year. He is the first 
individual to serve as national president of both the IIAA and the Society of CPCU. 

For his service to the Independent Insurance Agents of America, Mr. Brain 
received the Presidential Citation in 1976. In addition, he was named "Insurance 
Man of the Year" the highest award bestowed by the Independent Insurance Agents 
of Missouri. . . , , . 

Mr. Chairman, it is my pleasure to introduce to you and the members of the 
Banking Committee Mr. Donald Brain, President of the Independent Insurance 
Agents of America. 

The Chairman. Mr. Gundereon, your arguments favor competi- 
tion with respect to insurance activities. What benefits will the 
public derive from allowing the holding companies to engage in 
insurance activities? Will cost be reduced and will the public be 
given better service and, if so, how will that be accomplished? 

SERVICES ARE KEY FACTOR 

Mr. Gunderson. Well, I think certainly that services are a key 
factor. There's a convenience factor; and, while there's no way you 
can quantify specifically what would happen on the cost, I think 
that certainly where more competitive forces are at work they 
serve to reduce costs. 

The Chairman. Don't you have a very competitive situation now 
in insurance? Aren't there literally thousands of insurance Bales- 
men in virtually every kind of activity vigorously, aggressively 
competing? 

Mr. Gunderson. I'm sure that's true. 

The Chairman. The argument there is that they compete on a 
level playing field where they don't have the advantage that banks 
have to some extent as a credit provider. Obviously, the principal 
credit provider in the community has an advantage with respect to 
some people who might feel they would be in a tetter position to 
get a loan if they buy their insurance from a bank. 

Mr. Gunderson. There are a lot of theoretical discussions on 
that, but we have seen very few instances where a person really 
has been forced, you might say, into taking insurance. 

In my own bank we offer insurance and yet we find time and 
time again the people will go and obtain their insurance elsewhere, 
and that's fine. 

The Chairman. I'm sure that's true. I wasn't talking about coer- 
cion. I'm talking about at least tacit or implicit advantage that a 
bank has. If I'm a prudent borrower and there's a credit shortage 
and I want to stand in well with my loan officer, I would be more 
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inclined to buy insurance from him if I had the feeling that might 
put me in a better spot to borrow money. 

Mr. Gunderson. I think the thing we need to keep in mind is 
that banks, particularly in this highly competitive environment we 
are in now, are not looking just at that insurance. They are looking 
at the opportunity to provide all of the financial services to custom- 
ers and they certainly aren't going to try to jeopardize that by 
forcing or implying that the customers might do better if they have 
the insurance with the bank. 

The level playing field we're talking about, it seems like, once 
again, banking is being singled out to give up something we're 
offering. Insurance companies and others are more and more offer- 
ing services that banks have traditionally offered. Also, along with 
it, banking is being singled out without any regard to other types 
of financial institutions or financial intermediaries. 

Mr. Browne. Senator, could I make a comment with respect to 
finance companies? Finance companies offer primarily the same 
type of insurance. Unfortunately, under this bill, the finance com- 
panies that will be owned by bank holding companies would not be 
able to sell that insurance whereas the competitive finance compa- 
ny down the street could sell that same insurance, and it puts us at 
a complete competitive disadvantage in dealing with our peers, 
with the other finance companies, and I don't know whether that's 
intended, but I think that's discriminatory in our case. 

The Chairman. That's a good point unless you can make the 
argument that the finance companies that are part of the holding 
company in many cases have an advantage because of the superior 
financing and because they belong to a larger organization. 

STATES PASS RESTRICTIONS 

Mr. Malarkey, let me ask you, you point out in your statement 
that 22 States have passed restrictions on insurance activities of 
bank holding companies, while 28 have not. 

Mr. Malarkey. That's correct. 

The Chairman. What were the reasons that 22 States enacted 
legislation? Was it primarily from the fear of tie-ins and credit and 
insurance? 

Mr. Malarkey. I would assume, Mr. Chairman, that they felt it 
was in the best interest of their State, the industry within their 
State, and in the best interest of their citizens. I know legislation 
was proposed in my State and it failed. It was not enacted. 

The Chairman. What has been the experience in the States 
adopting the prohibitions and what hard evidence, if any, is there 
that their banking systems are more competitive than in States 
where there is no prohibition? 

Mr. Malarkey. I don't think we said that their banking systems 
are more competitive, Mr. Chairman. I think we said that in the 
case of 22 States that enacted some restrictions they felt these 
restrictions were needed within their area. I don't think we com- 
pared that their banking systems were more competitive than the 
other 28 States. 

The Chairman. In the States in which there is a prohibition, are 
the prohibitions usually on banks or bank holding companies only 
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or do the prohibitions include finance companies, savings and loan 
associations, and commercial banks? 

Mr. Malarkev. I'm not sure I have a complete answer to that 
question, Mr. Chairman. The way we looked at it was bank holding 
companies. We found 22 States. 

The Chairman. You couldn't generalize? 

Mr. Malarkey. We could get that information if you like. 

The Chairman. We would like to have that for the record. That 
would be very helpful. 

[The following letter was received from CSBS:] 
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The Chairman. Mr. Bolger, you mentioned your support of H.R. 
2255 which allows holding companies with assets of less than $50 
million to engage in insurance activities. You mentioned the need 
of small bank holding companies for the funds of these activities to 
help service acquisition, debt and maintain the small bank's capital 
base. As the capital ratios of the larger banks are weaker than 
small banks, this would argue for large institutions to be given the 
same authority. Why should large holding companies be precluded 
from engaging in these activities if smaller organizations aren't? 

Mr. Bolger. Traditionally, our association has always been op- 
posed to further expansion of banking assets and banking positions. 
I think that the large bank holding companies have access to the 
capital markets that the small bank does not have. The only place 
a small bank can increase capital, or one of the very few, is 
through retained earnings, where that is not the case with the 
large bank. 

The Chairman. There seems to be a greater need for increasing 
the capital base in the big banks and the big bank holding compa- 
nies than the small ones. 

Mr. Bolger. I agree with you. 

The Chairman. This might be one way of doing it. 

Mr. Bolger. I don't know if that would be the way of doing it. I 
think we would like to have more of the regulators and the Con- 
gress agree with you that the large banks should maintain the 
same capital ratios that our size banks are required to maintain. 

The Chairman. Mr. Browne, in your testimony you indicate that 
bank holding companies offer types of insurance such as burglary 
and theft for inventory and serve areas especially the inner-city 
that are not serviced by the insurance industry. H.R. 2255 provides 
an exception if the bank holding company can demonstrate that 
inadequate insurance facilities exist in an area. So that's a com- 
ment on the effectiveness of that exception to insure that the 
insurance needs of all people can be met. Is there any reason why 
the holding companies would not use this exception? 

Mr. Browne. Senator, I think the problem would be to demon- 
strate that the insurance is not available. It may take time and 
effort and cost and more expense to prove that you come under 
that exception. 

The Chairman. Well, that exception is espcially designed for 
that purpose and these larger institutions that serve the big cities 
usually have the capacity to do that. Senator Morgan. 

Senator Morgan. Mr. Chairman, I only have a couple questions. 

Mr. Malarkey, as I read section 7 of the Bank Holding Company 
Act, it provides that the act shall not prohibit or restrict the State 
from regulating bank holding companies. Is that your interpreta- 
tion of it? 

Mr. Malarkey. That is, sir. 

Senator Morgan. Suppose this Congress passes this bill. Would 
you think it would be within the prerogative of the State to then 
provide a holding company that could sell insurance notwithstand- 
ing the passage of H.R. 2255? 

Mr. Malarkey. I don't think so, Senator. If I understood your 
question, in other words, would the State of Pennsylvania, which I 
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happen to know does restrict, could they say a holding company 
could sell insurance? In my opinion, they could not. 

Senator Morgan. In other words, you think H.R. 2255 would 
prevail and be the paramount law? 

Mr. Malarxey. Yes. 

Senator Morgan. So, in other words, if we pass this act we would 
in effect be preempting section 7 of the Bank Holding Company 
Act insofar as it relates to regulation of selling insurance? 

Mr. Malarkey. It would seem to be that way to me, Senator. 

Senator Morgan. Since I know that the Conference of State 
Bank Supervisors has been very concerned about the preservation 
of the dual banking system, that gives me some concern. 

CERTIFICATE OF CONVENIENCE AND NECESSITY 

Mr. Chairman, I only have another question or two. Mr. Browne, 
I notice you were right harsh with the insurance agents contention 
about competition. You said they really wanted to eliminate compe- 
tition. I assume you operate under the laws which provide finance 
companies with the protection of the convenience and necessity 
clauses or something of that kind. Would you have any objection if 
we provided that general insurance agents could engage in the 
Finance business? 

Mr. Browne. We would have no objection to that if they were 
subjected to the same rules and regulations. 

Senator Morgan. In other words, if they had — I'm talking about 
if we provide they could do it without any certificate of conven- 
ience and necessity. In other words, we don't limit their competi- 
tion, just say you can sell insurance. You can go into the finance 
business. 

Mr. Browne. As you know, Senator, the finance companies are 
highly regulated at the State level and if the insurance agents 
became subject to the same rules and regulations at the State level 
as the finance companies. 

Senator Morgan. And it's also highly regulated to the extent to 
prohibit other people from entering the business too, isn't it? 

Mr. Evans. Senator Morgan 

Senator Morgan. Answer me and tell me, don't you have to have 
a certificate of convenience and necessity in most States and isn't 
that generally considered on how many finance companies there 
are in the town? 

Mr. Evans. Senator, maybe I can help you on this. There are 
probably less than a handful, maybe five or six, States which 
continue to require convenience and necessity. In most States you 
can enter freely into the finance business upon the requisite capi- 
tal which is fairly small. There are no convenience and necessity 
requirements except in very few northeastern States. 

Senator Morgan. Well, there is in North Carolina. 

Mr. Evans. Well, yes, in North Carolina. 

Senator Morgan. I get a little sick and tired of some of you, and 
especially some of you from the Bank of America, who keep coming 
up here and want more and more independence except in those 
laws which protect you, and I think I detected that in your state- 
ment, and I frankly don't agree with you. 

Mr. Browne. Senator, I didn't mean or intend it that way. 
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Senator Morgan. Didn't you say that what the insurance agents 
wanted was protection from competition while you up here are 
protected from competition certainly in many States? 

Mr. Browne. Well, as Mr. Evans said, I think we are not protect- 
ed from competition in the majority of the States. 

Senator Morgan. Well, the Bank of America is, isn't it? 

You can't go into the banking business in a single State of 
America without a special grant or franchise of a certain kind of 
monopoly, can you, and yet every time the Bank of America comes 
up here, this is the same sort of stuff I hear. There's a certain 
arrogance of economic power which I hear from you and I detected 
that in your statement. I have no further questions. 

The Chairman. Senator Sarbanes. 

Senator Sarbanes. Thank you, Mr. Chairman. 

Gentlemen, I want to get clear in my own mind first the struc- 
ture of the organizations for which you speak. 

ABA STRUCTURE 

Mr. Gunderson, you say that the American Bankers Association 
has as members over 90 percent of the more than 14,500 full 
service banks in this country; is that correct? 

Mr. Gunderson. That is correct. Senator. 

Senator Sarbanes. And who are not members? 

Mr. Gunderson. Well, there's no particular pattern to it. Like 
any trade association, some people would choose to join or not to 
join for whatever reasons they might have, but out of the 92 
percent we have I would say a balanced mix of the entire banking 
structure in this Nation. So there's no particular one group that 
doesn't belong. 

Senator Sarbanes. Among those who are not members, is there 
any particular pattern? 

Mr. Gunderson. No, sir. We have all size banks. We have com- 
munity banks. We have large banks. I think it's a representative — 
certainly a representative mix of the industry. 

Senator Sarbanes. Now to what extent does your membership 
and that of Mr. Bolger's organization overlap? 

Mr. Gunderson. In many cases it would be duplicate member- 
ships. I happen to be a member of his organization also. 

Senator Sarbanes. Well, Mr. Bolger, why don't you tell me a bit 
about your membership. 

Mr. Bolger. Senator, if I could, I would defer to Mr. DuBois who 
has been active in the association family from the beginning. I 
think he could address it much better than me. 

Mr. DuBois. Mr. Chairman, the Independent Bankers Associ- 
ation 50 years ago was organized for the purpose of trying to 
provide some veil of protection for the small operators, small busi- 
ness, small bankers, and we have continued to do that. The Inde- 
pendent Bankers Association membership differs from the ABA in 
that most of the major bank holding companies and most of the 
banks that are in States which permit branching are not members 
of the Independent Bankers Association. We basically have our 
membership in States that permit one bank holding companies or 
are independent or are in what we call unit bank States. 
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Senator Sarbanes. To what extent do you think your member- 
ship overlaps with the membership of the ABA? Do you have any 
idea? 

Mr. DuBois. I suspect that probably 90 to 95 percent of our 
membership would be members of the ABA. 

Senator Sarbanes. Mr. Malarkey, does your statement represent 
an approved statement of the conference? 

Mr. Malarkey. Yes, it does, Senator. 

Senator Sarbanes. And by what process is that arrived at? 

Mr. Malarkey. Well, I guess it s more a process of consensus 
than anything else. We are constantly taking positions. We have a 
Federal legislation committee which reviews all Federal legisla- 
tion. I happen to be vice chairman of it, Senator, and we feel that 
the views we put forth in all cases — while the 50 States are unique 
and you can never be unanimous — but it does represent a consen- 
sus. 

Senator Sarbanes. On what basis is one able to say this is a 
statement for the conference? What internal decisionmaking proce- 
dures within the conference enables you to make that assertion? 

Mr. Malarkey. Well, the legislation goes out to the committee, 
as I indicated, and last it's always the measure of getting on the 
telephone and talking to individual bank commissioners to get 
their views on it. 

Senator Sarbanes. Does the Federal legislation committee have 
the authority to make decisions and to make presentations which 
in effect are the presentations for the Conference of State Bank 
Supervisors? 

Mr. Malarkey. I don't know that the committee does, but cer- 
tainly the board of directors and the executive committee would 
have that power, Senator. 

Senator Sarbanes. And they have, in some formal way passed on 
this statement? 

Mr. Malarkey. This is the statement representing the views of 
the conference. Senator. 

Senator Sarbanes. Mr. Browne, I was interested in the member- 
ship of the National Consumer Finance Association. You say you 
have 800 members? 

Mr. Browne. Yes, Senator. 

Senator Sarbanes. And those 800 members operate some 15,000 
offices across the country. Is that right? 

Mr. Browne. Yes. 

Senator Sarbanes. Of the 800 members, 32 of them are subsidiar- 
ies of bank holding companies? 

Mr. Browne. Yes, sir. 

Senator Sarbanes. And those 32 subsidiaries operate 3,500 of the 
15,000 offices, is that correct? 

Mr. Browne. Correct, Senator. 

Senator Sarbanes. In your business, what measure do you use to 
judge how big you are vis-a-vis your other competitors in the con- 
sumer credit business? What sort of standard do you use? 

Mr. Browne. The basic measurement, Senator, is the gross out- 
standing of the individual company. Another measurement are the 
number of offices that they have. I would say the principal meas- 
urement is the gross outstanding, the receivables. 
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Senator Sarbanes. Of the 32 subsidiaries of bank holding compa- 
nies which operate not quite 25 percent of the offices, what percent 
of the gross outstanding do they have? 

Mr. Browne. I'm not sure of that. I can certainly get it for you. 

Senator Sarbanes. Do you have any idea? 

Mr. Browne. It is not a significant — it's not more than 30 per- 
cent of the total. I think it would be less than that, but I would 
prefer to get you the accurate number. 

Senator Sarbanes. Would it be roughly accurate to say that 
within the National Consumer Finance Association the subsidiaries 
of the bank holding companies represent about 4 percent of the 
companies, not quite 25 percent of the offices and about 30 percent 
of the gross outstanding? 

Mr. Browne. I would prefer to get a more accurate number on 
the outstandings. The individual units that are part of bank hold- 
ing companies and are members of the NCFA are not the most 
significant members in the NCFA. I think the largest bank holding 
company that is a member of the NCFA would be in the cateogry 
of 12 to 15 largest, and then it would get substantially less than 
that after that. The larger members are independent companies or 
not members of the bank holding companies. 

Senator Sarbanes. Mr. Gunderson, are you more concerned 
about the imposition of Federal limitations upon bank mergers 
within the State as it relates to the 20 percent standard than you 
are about the continued ability of the banks to engage in the 
insurance business as that's restricted by H.R. 2255? 

Mr. Gunderson. Senator, we are concerned about both of them. 

Senator Sarbanes. Well, I assume that. 

Mr. Gunderson. We are very much concerned about both of 
them because we feel that 

Senator Sarbanes. Which one concerns you more? 

Mr. Gunderson. I would say we are about on a par with both of 
them, Senator. 

Senator Sarbanes. Would there be a split in your membership 
on that issue and, if so, on what basis? 

Mr. Gunderson. Well, obviously in a diverse industry like bank- 
ing you aren't going to get a 100-percent accord on anything simply 
because of the mix, but as part of our process in arriving at 
positions we do have a representative group both in our Govern- 
ment Relations Council and what we call our Leadership Confer- 
ence. It's a cross-section of all banking representing community 
banks, medium size banks, unit banks, holding company banks, 
and these are the people that develop our policy and we feel that 
they are representative of banking in this country. 

Senator Sarbanes. Mr. Malarkey, in your view should the defini- 
tion of related to banking be set at the State level or the Federal 
level? 

Mr. Malarkey. Activities related to banking, Senator? 

Senator Sarbanes. Yes. 

Mr. Malarkey. Of course, it's my feeling, sir, that that is a local 
option and it would be better done on the State level. 

Senator Sarbanes. Do you other gentlemen agree with that? 

Mr. Bolger. Well, traditionally, our association has always sup- 
ported the States rights, although the holding company activities 
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are governed by the Federal Reserve Board, and we have no objec- 
tion to that as long as they are kept within reason. 

Certainly we would agree with Mr. Malarkey that in many cases 
questions can better be solved at the State level, in banking and all 
types of legislation. 

Senator Sarbanes. Do you agree with that, Mr. Gunderson? 

Mr. Gunderson. Our association has as a strong position that we 
are in support of the dual banking system and under the current 
laws of the State to determine what they feel is best for their own 
respective States. We have another concern. We are going into a 
time when the entire banking structure issue in this country is 
going to be undergoing an examination and evaluation. To pass 
this type of legislation at this time would diminish the ability to do 
it objectively. 

INTERSTATE BRANCHING 

Senator Sarbanes. What's your position on interstate branching? 

Mr. Gunderson. Up to this point we have supported the laws 
that are in place under McFadden and Douglas. 

Our Leadership Conference will be evaluating all of this, as I 
mentioned in the testimony. We are waiting for the administration 
report to come out so that we can use that as a focal point and we 
will be looking at it and reviewing it, but until then the way we 
arrive at positions on any matters is going through this process, 
the leadership process, which is representative of the industry. 

Senator Sarbanes. What about the Edge Act Corporation? 

Mr. Gunderson. In what respect, Senator? 

Senator Sarbanes. Well, I'm trying to demonstrate how incon- 
sistent you are on the question whether you want the States or the 
Federal Government to control and regulate these matters and 
whether your position changes when the Fed's standard is per- 
ceived to be more advantageous to your position. That's essentially 
the point of the question. I might as well lay it out for you. 

Mr. Gunderson. We have not gone on record recently with a 
formal position on the Edge Act in general. 

Senator Sarbanes. You guys are pretty good. You don't have any 
formal positions. 

Mr. Gunderson. We will have, Senator. We are now considering 
changes in regulation K, as proposed by the Federal Reserve 
Board. 

Mr. Bolger. Senator, I can tell you that the IBAA is totally 
opposed to interstate branching and any further concentration as 
not being in the consumer interest. 

Senator Sarbanes. I have a note here that my time is up. Thank 
you, gentlemen. Thank you, Mr. Chairman. 

The Chairman. I have no more questions if you would like to 
pursue it. 

Senator Sarbanes. No, thank you, Mr. Chairman. 

The Chairman. Thank you very, very much, gentlemen. We 
appreciate it very much. 

Our final witness this morning is Mr. Donald C. Brain, president 
of Brain & Fritson, representing the Independent Insurance Agents 
of America. Mr. Brain has already been introduced by Senator 
Eagleton and we are happy to have you. Mr. Brain, if you would 
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introduce your colleagues, I would appreciate it, and then if you 
could take about 10 minutes or so we'll go right into questions. 

STATEMENT OF DONALD C. BRAIN, PRESIDENT, BRAIN & FRIT- 
SON, INC., KANSAS CITY, MO; INDEPENDENT INSURANCE 
AGENTS OF AMERICA, ACCOMPANIED BY JEFFREY YATES, 
ASSISTANT GENERAL COUNSEL; THOMAS WILSON, WILKIN- 
SON, CRAGUN & BARKER; JOHN W. SCHIMINGER, RUSSELL 
HOWARD, DAVID ROLAND, AND EDWARD KRAMER 
Mr. Brain. Thank you, Senator. My name is Donald C. Brain. 
I'm president of the Independent Insurance Agents of America and 
I earn my living as a retail property and casualty insurance agent 
in Kansas City, Mo., I am accompanied here on my right by Mr. 
Jeffrey Yates, who is our assistant general counsel and associate 
executive vice president, and by Mr. Thomas Wilson. Sitting with 
me at the witness table are individuals who represent the property 
and casualty and life insurance industrys and, with your permis- 
sion, Senator, I would like each of them to identify himself and his 
organization. 

Mr. Howard. I'm Russell Howard. I'm president of Howard In- 
surance Agency in Massachusetts and president of the National 
Association of Professional Insurance Agents. 

Mr. Schimingrr. I'm John Schiminger, senior vice president of 
Riggs, Counselman Michaels & Dowries, Inc. of Baltimore, Md., and 
a member of the National Association of Casualty and Surety 
Agents, and I'm here on behalf of Philip Cochran who I believe 
gave you a written statement in support of S. 2874 and H.R. 2255. 
Mr. Brain. I'd also like to introduce two prominant local insur- 
ance agents, David Roland from Racine, Wis.; and Edward Kramer 
from Salisbury, Md. 

Now, in addition to the groups that we have introduced at this 
table, the legislation before this committee is endorsed by the 
National Association of Life Underwriters and the Mortgage Insur- 
ance Companies of America. 

My organization, IIAA, is a national association representing 
approximately 126,000 independent property and casualty insur- 
ance agents operating in all 50 States and the District of Columbia. 
The purpose of this hearing is for your committee to receive 
testimony regarding S. 39, S. 2874, and H.R. 2255. 

S. 39 would amend the National Banking Act and the Bank 
Merger Act in ways we believe would be beneficial to the public 
interest. Nevertheless, IIAA and the other organizations represent- 
ed here today have long maintained that there exists an urgent 
need for the Bank Holding Company Act to be amended specifical- 
ly to prohibit large bank holding companies from acting as under- 
writers and agents in the sale of property and casualty insurance 
and most forms of life insurance. 

Unfortunately, S. 39 does not contain such a specific prohibition. 
S. 2874 and H.R. 2255 on the other hand do. 

For that reason, we would like to use our limited time available 
to discuss those two bills. 

S. 2874 and H.R. 2255 would specifically prohibit bank holding 
companies from engaging in most insurance activities. The lan- 
guage of the two bills is identical. H.R. 2255 has already passed the 
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House by the overwhelming margin of 333 to 25. For the reasons 
mentioned in our formal statement, which we respectfully request 
be included as part of the record of these hearings, we urge the 
committee in the strongest possible terms to report the specific 
insurance prohibition to the full Senate as soon as possible. 

The language of that prohibition is the result of months, indeed 
years, of work and compromise on this issue so vital to preserve 
competition in the retail insurance industry as we know it today 
and to protect the ability of the public to purchase insurance from 
the source of its own choice. 

CRITICISMS ABOUT INSURANCE PROHIBITION 

During the course of the legislative process essentially five criti- 
cisms have been made about the insurance prohibition. Rather 
than repeat material contained in our formal written statements, I 
would like to use my limited time to respond to those criticisms. 

The first criticism that the insurance prohibition is anticompeti- 
tive, this is not so. Because of bank holding company resources and 
control over credit transactions, borrowers will purchase insurance 
from them for reasons having nothing to do with lower price or 
better service. Thus, bank holding companies have no incentive to 
offer the customer lower prices or better service. Bank holding 
companies control the overwhelming majority of financial re- 
sources in our Nation. In 1978 the 100 largest bank holding compa- 
nies controlled assets of more than $900 billion. In contrast, the 
total assets of the entire 4,047 savings and loan associations and 
the 100 largest finance companies was only half of that, $436 
billion. Thus, if bank holding companies were permitted massive 
entry into the retail insurance business, the effect on small busi- 
nesses would be devastating. 

Since 1864, there has existed in our economy a separation be- 
tween banking and other forms of commerce. As a part of that 
separation, national and State banks have not been permitted to 
engage in the sale of property and casualty insurance and most 
forms of life insurance. The bank holding company mechanism 
provides a loophole by which banking institutions can avoid those 
traditional proscriptions. 

The sense of S. 2874 is to close that loophole and thus impose the 
same restrictions on bank holding companies insurance activities 
as are applied to other State and national banks. 

The second criticism is that the insurance prohibition discrimi- 
nates unfairly against large bank holding companies having assets 
of more than $50 million and those with less than $50 million are 
excluded. 

It must be emphasized that the vast majority of bank holding 
companies having total assets of $50 million or less are located in 
towns having populations of less than 5,000. As such, these institu- 
tions would be permitted to sell insurance under the 5,000 popula- 
tion exemption in the bills and exemptions that bring the Bank 
Holding Company Act in conformity with the National Bank Act 
and an exemption that nobody has ever complained about. 

The provision is important to small banking institutions to ease 
transfer of ownership. 
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The third criticism is that the insurance prohibition constitutes 
an unwarranted intrusion into the rights of the various States to 
regulate insurance and bank holding company activities. That ar- 
gument is simply false. 

In the first place, this legislation only restricts the authority of 
bank holding companies to engage in certain nonbanking activities. 
Because of the power of bank holding companies to dominate and 
radically restructure nonbanking markets, this legislation is bank- 
ing legislation. It is not insurance legislation. 

Furthermore, section 7 of the Bank Holding Company Act spe- 
cifically retains in the States their authority to regulate activity in 
the bank holding companies and their subsidiaries. States would 
retain their authority to enact legislation that is more restrictive 
than is contained in the bill before this committee. 

The fourth criticism, this legislation would prohibit bank holding 
companies from acting as agents in areas where agents have alleg- 
edly not provided adequate insurance. 

This argument is completely specious. The Federal Reserve 
Board's insurance regulations have for the last 10 years permitted 
bank holding companies to sell insurance where there are inad- 
equate insurance facilities. This proposed legislation would retain 
that provision. No bank holding company has ever sought insur- 
ance authority based on that regulatory provision. 

The fifth criticism, there exists no evidence that insurance 
agents will be driven out of business as a result of bank holding 
company entry into the insurance business. 

To the contrary, at least two authoritative documents predict 
major adverse effects on insurance agents as a result of bank 
holding company entry into the business. One is the Federal Re- 
serve Board s own tie-in study which was the subject of hearings 
before this committee last June 14. It documents a dramatically 
unfair competitive advantage that bank holding company agents 
would have over the present marketing systems. 

Second, there is court case testimony by a bank holding company 
that within 4 years of operating an insurance agency it expected to 
sell insurance in connection with 27 percent of the holding 
company's loans and be one of the 10 largest agencies within the 
State. 

The only reason there is not greater bank holding company 
penetration of the insurance market today than there might other- 
wise have been has been the efforts of IIAA and others to preserve 
the traditional separation between banking and commerce, but 
time is running out. 

DRAMATIC RISE IN APPLICATIONS 

Recent court decisions give the Federal Reserve Board carte 
blanche to approve bank holding company applications to engage 
in the insurance business with little or no showing of net benefit to 
the public. In just the past 2 years alone, even when prohibitive 
legislation was pending, bank holding company insurance applica- 
tions have risen dramatically. Without this legislation this year the 
dam will burst and the bank holding companies will spread across 
the country to take full advantage of their credit-related competi- 
tive edge. Within a decade most small insurance agencies would be 
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forced out of business, not because their products are inferior or 
priced too high, but because consumers would feel compelled to buy 
insurance from their bank to protect their loan relationship. 

By that time enactment of this legislation would be too late and 
this underscores the urgency of enacting it this year. The House 
has already passed a balanced measure that takes care of every- 
body's legitimate interest. I urge you to do likewise and to pass the 
bill unamended. 

Thank you for providing us with this opportunity to present our 
views. We would be pleased to answer any questions, Mr. Chair- 
man. 

[Oral remarks and complete statement follow:] 
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ORAL REMARKS OF 

DONALD C. BRAIN 

PRESIDENT OF THE 
INDEPENDENT INSURANCE AGENTS OF AMERICA, INC. 

ON BEHALF OF 
Independent Insurance Agents of America, Inc. 
Professional Insurance Agents, National Association 
of Life Underwriters, National Association of 
Caaulaty and Surety Agents, Mortgage Insurance 
Companies of America, Mutual Life Insurance 



BEFORE THE 

COMMITTEE ON BANKING, HOUSING 

AND URBAN AFFAIRS 

OF THE 
UNITED STATES SENATE 

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE: 
MY NAME IS DONALD C. BRAIN. I AM PRESIDENT OP THE 
INDEPENDENT INSURANCE AGENTS OF AMERICA. I EARN MI LIVING 
AS A RETAIL PROPERTY AND CASUALTY INSURANCE AGENT IN KANSAS 
CITY MISSOURI. I AM ACCOMPANIED TODAY BY JEFFREY YATES, 
ASSOCIATE EXECUTIVE VICE PRESIDENT AND GENERAL COUNSEL OF IIAA, 
AND BY THOMAS WILSON OF WILKINSON, CRAGUN, AND BARKER, IIAA'S 
WASHINGTON COUNSEL. 
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Sitting with me at the witness table are individ- 
uals WHO represent a broad range of the property and cas- 
ualty AND LIFE INSURANCE INDUSTRIES, WlTII THE COMMITTEE'S 

permission, i would like to have each one identify himself 
and the organization that he represents. 

Also here are David Rowland, Racine, Wisconsin, and 
Edward Kremer Salisbury, Maryland. 

In addition to THE groups REPRESENTED at this table, 
THE LEGISLATION BEFORE THIS COMMITTEE IS ENDORSED BY THE NATION- 
AL Association of Life Underwriters, and the Mortgage Insurance 
Companies of America. 

My organization, IIAA, is a national association 
representing approximately 126,000 independent property 
and casualty insurance agents operating in all 50 states 
and the District of Columbia. 

The purpose of this hearing is for the Committee 
to receive testimony regarding S. 39, S, 2874 and H.R, 2255,' 
S. 39 would amend the Bank Holding Company Act and the 
Bank Merger Act in hays that we believe would be beneficial 
to the public interest. Nevertheless, IIAA and the other 
organizations represented here today have long maintained 

THAT THERE EXISTS AN URGENT NEED FDR THE BANK HOLDING CoM- 
PANDY ACT TO BE AMENDED SPECIFICALLY TO PROHIBIT LARGE BANK 
HOLDING COMPANIES FROM ACTING AS UNDERWRITERS AND AGENTS 
IN THE SALE OF PROPERTY AND CASUALTY INSURANCE AND MOST FORMS 
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OF LIFE INSURANCE. UN FORTUNATE LY, S. 39 DOES NOT CONTAIN SUCH 
A SPECIFIC PROHIBITION. S. 2871 AND H.P. 2255, OH THE OTHER HAND, 
DO. FOR THAT REASON, WE WILL USE THE LIMITED TIME 
WE HAVE AVAILABLE TO US TO DISCUSS THOSE TWO BILLS. 

S. 2874 and H.R. 2255 would specifically prohibit 

BANK HOLDING COMPANIES FROM ENGAGING IN MOST INSURANCE ACTIVI- 
TIES. The language of the two bills is identical. H.R. 
2255 has already passed the House by the overwhelming margin 
of 333 to 25. For the reasons mentioned in our formal state- 
ments — which we respectfully request be included as part of 
the record of these hearings — we urge the Committee in 
the strongest possible terms to report the specific insurance 
prohibition to the full senate as soon as possible. the lan- 
guage of that prohibition is the result of months — indeed, 
years— of work and compromise on this issue so vital to preserve 
competition in the retail insurance industry as we know it today 
and to protect the. ability of the public to purchase insurance 
from the source of its own choice. 

During the course of the legislative process, es- 
sentially FIVE CRITICISMS HAVE BEEN MADE ABOUT THE INSURANCE 

prohibition. Rather than repeat - material contained in 
our formal written statements, we will use the limited time 
available to respond to those criticisms. 
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That the insurance prohibition is anti-competitive. 
This is not so. Because of bank holding companies' resources and 
control over credit transactions, borrowers will purchase insurance 
from them for reasons having nothing to do with lower price or 
better service. 

Thus, bank holding companies have no incentive to offer 
the consumer lower prices or better service. bank holding 
companies control the overwhelming majority of financial resources 

IN OUR NATION. In 1978, THE 100 LARGE5T BANK HOLDING COMPANIES 
CONTROLLED ASSETS OF MORE THAN 1900 BILLION. In CONTRAST, THE 

total assets of all 1,017 savings and loan associations and the 
100 largest finance companies was only half that — w36 
billion. Thus, if bank holding companies were permitted 
massive entry into the retail insurance business, the effect on 
small businesses would be devastating. 

suce1b61, there has existed in our economy a separation 
between banking and other forms of commerce. as part of that 
separation, national and state banks have not been permitted to 
engage in the sale of property and casualty insurance and most 
forms of life insurance. the bank holding company mechanism 
provides a loophole by which banking institutions can avoid those 
traditional proscriptions. the essence of s. 2871 is to close 
that loophole and thus impose the same restrictions on bank holding 
companies insurance activites as apply to state and national banks. 

thf sfttwt) criticism is thtt the insurance prohibition 
discriminates unfairly against large bank holding companies, since 
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BANK HOLDING COMPANIES HAVING TOTAL ASSETS OF $50 MILLION OR 
LESS ARE EXCLUDED. It MUST BE EMPHASIZED THAT THE VAST MAJORITY 

of bank holding companies having total assets of $50 million or 
less are located in towns having populations of less than 5,000, 
as such, those institutions mould be permitted to sell insurance 
under the 5,000 population exemption in the bills — an exemp- 
tion that brings the bank holding company act in conformity 
with the National Bank Act, and that no one has ever complained 
about. The provision is important to small banking institutions 
to ease transfer of ownership. 
The Third Criticism : 

The insurance prohibition constitutes an unwarranted 
intrusion into the rights of the various states to regulate 
insurance and bank holding company activites. That argument is 
simply false. In the first place, this legislation only restricts 
the authority of bank holding companies to engage in certain non- 
banking activities, because of the power of bank holding companies 
to dominate and radically restructure non-banking markets. This 
legislation is banking legislation; it is not insurance legislation, 
Furthermore, Section 7 of the Bank Holding Company Act specifically 
retains -in the states their authority to regulate the activities 
of banks, bank holding companies and their subsidiaries. states 
mould retain their authority to enact legislation that is more 
restrictive than is contained in the bills before this committee. 

Thf FOURTH CRITICISM: 

This legislation would prohibit bank holding companies 
from acting as agents in areas where insurance agents have allegedly 
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not provided adequate insurance, this argument is completely 
specious. The Federal Reserve Board's insurance regulations have 
for the last ten years, permitted bank holding companies to sell 
insurance where there are inadequate insurance facilities. this 
proposed legislation would retain this provision. no bank holding 
company has ever sought insurance authority based on that regulatory 
provision, 

ThF FIFTH CRITICISM! 

There exists no evidence that insurance agents mill 
be driven out of business as a result of bank holding company 
entry into the insurance business, 

to the contrary, at least two authoritative documents 
pruiictmajor adverse effects on insurance agents as a result of 
bank holding company entry into the business. unet is the federal 
Reserve Board's own tie-in study, which was the subject of hearings 

BEFORE THIS COMMITTEE LAST JUNE It. It DOCUMENTS DRAMATICALLY THE 

unfair competitive advantage bank holding company agents would 
have over the present marketing systems. 

Secondly there is court case testimony by a bank holding 
company that within four years of operating an insurance agency, 
it expected to sell insurance in connection with 271 of the holding 
company's loans and be one of the ten largest agencies within the 

STATE. 

But the obvious reason there is not greater bank holding 
company penetration of the insurance market today than there might 
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otherwisesehas been the efforts of iiaa and others to preserve 
the traditional separation between banking and commerce, 

but time is running out. recent court decisions give 
the Federal Reserve Board carte blanche to approve bank holding 
company applications to engage in the insurance business with 
little or no showing of net benefit to the public. 

in just the past tbo years alone -- even while prohibi- 
tive legislation was pending — bank holding company insurance 
applications have risen dramatically, without this legislation 
this year, the dam will burst and the bank holding companies will 
spread across the country to take full advwuge of their credit- 
related competitive edge. wlthin a decade most small insurance 
agencies would be forced out of business — hot because their 
products are inferior or priced too high, but because consumers 
would never get out of the bank holding companies' doors to 

EXPERIENCE THE BENEFITS OF COMPETITION. By THAT TIME, ENACTMENT 

of this legislation would be too late, and this underscores the 
urgency of enacting it this year. the house has already passed a 
balanced measure that takes care of everyone's legitimate 
interest. i urge you to do likewise, and pass the bill unamended. 

Thank you for providing us with an opportunity to present 
our views. Me would be pleased to answer any questionsthe Committee 

MAY HAVE, 
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DONALD C. BRAIN " 



INDEPENDENT INSURANCE AGENTS OF AMERICA, INC. 

Mr. Chairman and Members of the Committee: 
My name is Donald C. Brain. I am President of the Inde- 
pendent Insurance Agents of America, Inc. ("IIAA"). I make my 
living as a retail property and casualty insurance agent in Kansas 
City, Missouri. I an accompanied at this hearing by Jeffrey M. 
Yates, IIAA's Associate Executive Vice President and General 
counsel, and by Thomas E. Wilson of Wilkinson, Cragun 5 Barker, 
IIAA's Washington counsel. 

IIAA welcomes this opportunity to offer its views on 
S. 39, S. ZS74 and H.R. 2255. As the Committee is aware, on 
June 12, 1930, H.R. 2255 passed the House of Representatives by 
the overwhelming margin of 333 to 25. That bill and S. 2S74, 
which contain identical language, would prohibit bank holding 
companies and their subsidiaries from acting as underwriter, 
agent or broker in the sale of most forms of property and casu- 
alty and life insurance. The prompt enactment of the restric- 
tions contained in those bills is vital to the preservation of 
the current vitality of the retail property and casualty insur- 
ance industry and to the continued well-being of the insurance 
purchasing public which for so many years has been well served by 
the current structure of that industry. As a result, we are 
grateful to the Committee for inviting us to express our views on 
matters of such importance to our economy in general, and to the 
insurance industry in particular. 
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I. Introduction 
A. Description of IIAA 
IIAA is a national association of independent property 
and casualty insurance agents. The association is composed of 51 
state associations {including the District of Columbia} that 
represent more than 34,000 insurance agencies and approximately 
126,000 insurance agents across the country. Members of IIAA are 
small businessesmen. They vary greatly in six*, but over half 
have incomes of less than 5150,000 per year. In fact, the retail 
insurance industry is one of the few remaining sectors of our 
economy where an entrepreneur can go into business for himself 
and, with initiative and hard work, build a business into a going 
concern. The agents are proud of being part of an industry in 
which small business organisations have been able to serve the 
insurance needs of the public efficiently. This success is at- 
tributable to the efficiencies of competitive retail markets that 
are characteriied by large numbers of Insurance agencies that are 
conveniently located to serve the public's insurance needs. 
B. Bank Holding Company Entry Into the Industry 
IIAA has long been committed to the preservation of the 
high level of competition that currently prevails in the retail 
property and casualty insurance industry. In that connection, we 
have been concerned with the continuing attempts by large banking 
organizations to gain entry into the industry. The essence of 
our concern in that the enormous resources of banking organiza- 
tions, coupled with their control over the decision of whether to 
extend or withhold credit, provides them with the capacity to 
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eierci.se an unusual amount of influence over the choice made by 
borrowers when nonbanking services are sold In conjunction with 
extensions of credit. Our fear cones down to this: For reasons 
having nothing to do with lower price or better service, bank 
holding companies have the power to determine the source from 
which insurance is purchased by bank customers. As a result, the 
public would lose the freedom it currently has to select the 
insurance professional of its choice on the basis of price, prod- 
uct, service and convenience, rather than on the basis of pro- 
tecting its relationship with a bank. Also, large-scale holding 
company antry would Inevitably force substantial numbers of non- 
affiliated insurance agencies into mergers or out of business 
altogether. This, in turn, would eventually result in a dramatic 
reduction of competition in our industry. 
C. Litigation 
After the Bank Holding Company Act of 1956 ("BHC Act") 
was amended in 1970, IIAA's concerns prompted it to oppose cer- 
tain applications by various bank holding companies to be per- 
mitted to engage as agents in the sale of property and casualty 
insurance activities. Eventually, the merits of sin such appli- 
cations were examined in adjudicatory proceedings. The Adminis- 
trative Law Judge who heard the evidence essentially concluded 
that approval of those applications could not reasonably be ex- 
pected to result in benefits to the public. Severthele3s, the 
Federal Reserve Board approved all the applications. IIAA sought 
review of those decisions in the United states Court of Appeals 
for the Fifth Circuit, in 1976, the Court upheld the Board's 
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decision regarding two of those applications, and the Supreme 
Court declined review, -i/ On the remaining applications, how- 
ever, the Court came to a different conclusion. On March 19, 
1973, the Court held that, in approving the applications, the 
Board had not paid adequate heed to the public benefits require- 
ments of the BBC Act. -2/ For that reason, the Court remanded 
those cases to the Federal Reserve Board for further proceedings. 
Thereafter, three of the four bank holding company applicants 
that remained in the proceedings withdrew their applications. 
The fourth applicant modified its application to take into ac- 
count various restrictions imposed by Florida law and the appli- 
cation was approved. 

D. The Record Has Already Been Made 
During the pendency of the litigation, IIAA repeatedly 
presented its esse to Congress. In the Souse, testimony was 
presented to the House Banking Committee in oversight hearings 
held in 1975. Testimony was again presented in connection with 
the so-called Committee Print in 1976, and in connection with the 
Safe Banking Act of 1977. In the Senate, IIAA presented more 
than ISO pages of testimony and exhibits to this Committee in 
hearings on S. 2721 in 1976. In 197S, IIAA again testified, this 
time regarding S. 72. More recently, this Committee received 



1/ See Alabama Association of Insurancs Aqant3, Inc. v. Board 

of Governors of the Federal Reserve System , 533 F,2d 224 

(5th Cir. 1976), on rehearing, 556 F.id 729 (1977) , cert, denied , 
435 U.S. 904 (197'Sy! 
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substantial additional testimony on the bank holding company 
insurance issued on June 14, 1979, when it held heatings on the 
Federal Reserve: Board's so-called tie-in study. - ' Therefore, a 
substantial record has long existed supporting tha need for spe- 
cific exclusion of bank holding companies from participation in 
the insurance Industry. 

Legislation very similar to the insurance prohibition 
contained in S. 2874 and H.R. 2255 was acted upon by both houses 
of Congress during the 95th Congress. In the context of Title 
XIII of the Financial Institutions Regulatory Act of 1978 (H.R. 
13471) , the House voted to enact the specific insurance prohibi- 
tion by the overwhelming margin of 252 to 72 . in the context of 
the Robert F. Kennedy Medallion Bill (H.R. 3389), the Senate 
approved an insurance prohibition by unanimous consent. In other 
words, as recently as the last Congress, both houses of Congress 
voted overwhelmingly in favor of an insurance prohibition similar 
to the one contained in the bills that are before this Commit- 
tee. The will of Congress on this issue was thwarted two years 
ago only as a result of the extraordinary situation presented by 
Congress 1 need to consider other urgent matters before it ad- 
journed. 

Most importantly, on June 12, 1980 — just three weeks 
ago — the House of Representatives approved H.R. 2255, a bill 
this Committee has before it today, by nothing less than 333 to 



3/ See aearlngs on Tie-ins of the Sale of Insurance by Banks 
and Bank Ho lding Compani es before the Senate Banking Com- 
mittee , 96th Cong., 1st Sess. (1979). 
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25 . The tine for Congress to enact-, this vital legislation Is 
now. It should not tolerate any attempt to have its will thwarted 
yet again. S. 2B74 and H.R. 22S5 offer the opportunity to enact 
legislation that is in the interest of the consumer and of small 
independent businessmen. To permit such legislation to be de- 
railed by factors having nothing to do with the merits of the 
issue the legislation addresses in two Congresses in a row is 
unthinkable. 

E. The Situation is Getting Worse 

Since the overwhelming vote in favor of Congressman 
Hanley's and Senator Durkin's insurance prohibition during the 
95th Congress, bank holding companies have continued to enter the 
insurance industry. He estimate that, since October of 1978, the 
Board has processed and approved approximately 200 holding com- 
pany applications to enter the property and casualty insurance 
business, thereby permitting more than 40 holding companies to 
sell insurance out of literally hundreds of offices in at least 
25 states. 

As Important as the total number of applications that 
have been approved is their changing nature. With increasing 
frequency, these applications are being made by the largest bank 
holding companies in the nation and contemplate sales of insur- 
ance across the full range of holding company activities (banks, 
mortgage companies, finance companies), instead of on a more 
limited basis. What is more, the Board is processing and approv- 
ing applications where applicants have not even claimed that 
approval of the applications would result in benefits to the 
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public. The Board's refusal to require insurance applicants to 
uphold their burdens under the SBC Act extends even to cases 
where insurance agents have specifically requested that public 
benefits be shown. Recently, the united states Court of Appeals 
for the District of Columbia Circuit refused to set aside Federal 
Reserve Board approval of several bank holding company insurance 
applications, even though the sole basis for approving one of 
those applications was a one-inch-by-six-inch notice that ap- 
peared in one newspaper on one day. 

The public benefits test that Congress wrote into law in 
1970 simply does not work. As far as we are aware, the Board has 
never rejected a bank holding company application because the 
holding company failed to show that approval of the application 
would be in the public interest. 

Therefore, we urge this Committee in the strongest pos- 
sible terms to report 5. 2874 to the floor of the Senate as soon 
as physically possible. 



A. Background 
At least since 1864, the nation's banking legislation 
has required separation between banking and other forms of com- 
merce. Since the establishment of the national bank system. 
Congress has prohibited national banks from engaging in any ac- 
tivity that was not banking or an incidental power of banks, -if 
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When Congrats enacted the BBC Act and the 1970 Amendments there- 
to. It continued and extended this principle. 2/ consequently, 
the BHC Act generally prohibits bank holding companies from own- 
ing tha shares of any company that Is not a hank. -V The limited 
exceptions to this prohibition appear in Section 4 of the BHC 
Act, with the principal exception contained in subsection (c)(3). -< 
Section 4(c)(8) essentially provides that a bank holding company 
nay engage in a nonbanking activity if, and only if , It can make 
an affirmative showing that (1) the particular activity in which 
it wishes to participate is "closely related" to banking, and 
(ii) its participation in the activity can reasonably be expected 
to result in benefits to the public that outweigh possible adverse 
effects. -S/ it is IIAA's view that bank holding companies apply- 
ing for permission to sell property and casualty insurance cannot 
meet these statutory requirements. 

B, Bank Holding Companies Have the Power 
to Compete Unfairly with the Natural 

Occupants of the Property and 
Casualt y Insurance Industry 

Banking institutions are the principal source of com- 
mercial credit in our economy. As such, they dominate a vital 
element of the economy. Their control over loans provides them 
with a unique opportunity to Influence where borrowers purchase 

5/ S. Rep. Ho. 1084, 91st Cong., 2d Sess. 2-3, reprinted in 

11970] U.S. Code Cong, i Ad. Mews 5520-21; S. Sep. No. 1095, 
84th Cong., 1st Sess. 11-14 (1955). 

6/ 12 D.S.C. S 1843(a) (1976). 

7/ IA, at 1843(c) (81 (1976). 

8/ Idi 
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any nonbanking service that night be sold in conjunction with 
extensions of credit. Pot these reasons, bank holding companies 
should be restricted from engaging in nonbanking activities (in- 
cluding the sale of insurance) , unless a compelling justification 
can be provided for departing from the well-established norm. 

ironically, the principal concern of IIAA was expressed 
with admirable clarity by the Federal Reserve Board ten years 
ago. In 1969, in testimony before the Financial Institutions 
Subcommittee of the Senate Banking Committee, the Board acknowl- 
edged that: 

[Bjecause of the inferior bargaining position 
of the debtor, he may be susceptible to the 
loan officer's "suggestions" concerning choice 
of coverage, premium rates, insurer and agent. 
As a result, the debtor easily may receive the 
impression that his loan application may be 
more favorably considered if he follows such 
suggestions. 9/ 

The danger recognized by the Federal Reserve Board was 
later underscored by Congress in the Conference Report issued 
with the 1970 Amendments to the 8RC Act. It is there acknowl- 
edged that: 

Tie-ins occur where a customer is forced or 
induced to accept other products and services 
along with that product which he seeks. Such 
tie-ins may result from actual coercion by a 

he stands a better chance of securing a scarce 
and Important commodity tsuch as credit) by 
"volunteering" to accept other products or 
services rather than seeking then in the com- 
petitive market place. In either case, compe- 
tition is adversely affected, as customers no 
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The concerns expressed by both the Board and Congress 
have In fact proved to be well-founded. Experience since the 
1970 Amendments clearly indicates that lending institutions do 
indeed have the power to compete with retail property and casu- 
alty insurance agents in ways that are inconsistent with the 
public interest. Host often, evidence of coercion in the sale of 
insurance does not manifest itself in borrower complaints. The 
very thing that provides the lender with the power to coerce 
{that is, the lender's power to grant or withhold credit) is 
likely to make an offended borrower reluctant to make a formal 
complaint. Furthermore, even if such complaint is made, actual 
coercion would be extremely difficult to prove. Even if such 
proof were possible, the amount that the borrower could reason- 
ably expect to recover in insurance premiums would be negligible 
— certainly not enough in most instances for the borrower to 
risk jeopardizing his relationship with the lender. Under these 
circumstances, it is hardly surprising that large numbers of com- 
plaints have not been made. Nevertheless, despite Federal Re- 
serve Board assertions to the contrary, some complaints have been 
filed, in his testimony on the Board's so-called tie-in study 
before this Committee last June, Mr. Lewis Goldfarb of the Fed- 
eral Trade Commission noted that not only have such complaints 



10/ H.R. Rep, No. 1747, 91st Cong., 2d Sess. 18 (Conference 
Report), reprinted in [1970] o.S. Code Cong. & Ad. News 
5569. 
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been filed, but the Board baa received notice of those complaints 
from both consumers and the FTC. - 1 - 1 -/ 

Regardless, ample evidence does exist that both coercive 
and voluntary tying do occur. Por example, consider the follow- 
ing letter that appeared in testimony before this Committee on 
S. 72 in 1978: 

I regret very much the incident concern- 
ing "Mr. X." I based my decision regarding 
this natter on what I thought to be the best 
interest of "Mr. X" and the bank. As I indi- 
cated to "Mr. X", our bank could not accept 
the loan unless we were allowed to write the 
credit life insurance. As I discussed by 
phone, the primary reason for this request to 
write the insurance) was because this action 
increased the return of income on the loan by 
a good margin. Bad our bank been denied this 
additional income, we could not have approved 
the loan. Because of the extremely tight 
credit situation, t feel "Mr. x" would not 
have obtained the loan elsewhere. Therefore, 
I believe our bank to be doing "Mr. X" a serv- 
ice by granting this type of loan under these 
circumstances, with credit as tight as it is 
at the present. 

I can still appreciate and understand 
your reasoning and regret that "Mr. X" saw fit 
to cancel his policy with your company. I am 
hopeful this situation will not occur again in 
the future. 12/ 

In 1976, Hanna and Kremer Insurance Inc., one of our 

Maryland member agencies, received the following lettet: 



11/ 
12/ 



Dear Bill: The purpose of this letter is 
to clear up any misunderstanding that may have 




arisen as a result at the recent changes in 
our insurance program. We instructed you to 
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dlscontinue the automobile dealer's physical 
damage coverage in the package policies that 
you have so that we could obtain this coverage 
through "X* bank. As you know, "X" bank does 
the financing on our new car inventory. This 
in no way Indicates dissatisfaction of your 
service or that of the company "X". As I 
explained to you we feel that we have to 
place the coverage with the bank because we so 
frequently request special favors of them 
f*en if their premium were to prove a little 
higher, we would still feel obligated in this 
way. pleas-- also be assured that this in no 
way implies that the bank has forced us to 
make this change in our insurance program. 
Best regards. 

These letters are examples of both coercive and volun- 
tary tying at work. The second letter dramatically illustrates 
why borrowers are not likely to complain, even if they do feel 
that they have been coerced. That letter also graphically point; 
out the disincentive that banking institutions have to sell in- 
surance at lower costs. It is clear from the letter that, even 
if the insurance sold by the bank costs more, more consumers may 
be willing to pay the additional amount simply to protect their 
credit relationship. 





And there is more. In 1974, the Federal Trade 
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to obtain the loan and unsuccessfully at- 
tempted, at a subsequent time, to obtain a 
refund of unearned insurance premiums. 13/ 

The FTC study also provides insight into why few con- 
plaints of explicit tying are ever received. 

Once a consumer has signed the credit insur- 
ance election, he is without a remedy and has 
little hope of proving before a court that he 
did not elect the coverage. Even a complaint 
to a regulatory agency, including the federal 
Trade Commission, will produce action only if 
the incident is part of an identifiable and 
deliberate, company-wide pattern of conduct. 
In addition, the investigation of such prac- 
tices is a time-consuming one requiring the 
regulatory agency to gather and analyse Insur- 
ance sales data and interview large numbers of 
consumers. Agency action will normally come 
so late in time as to have no effect on the 

Perhaps the best evidence of the lack of incentive of 
bank holding companies to operate insurance agencies in ways that 
are consistent with the public interest is provided in the Fed- 
eral Reserve Board's tie-in study on which this Committee held 
detailed hearings last year. That study purported to show that 
explicit tying between the granting of credit and the sale of 
credit-related insurance is "practically non-existent," and that 
implicit pressures brought by lenders on borrowers are neither 
'very strong nor widespread in the industry." The factual infor- 
mation revealed by the study, however, failed to support those 
conclusions. For one thing, the study showed that 62.2 percent 



of Special Statute; 
106(b) of the Truth in Lending ftct , 
14/ Jd. « 2 - 
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of consumers surveyed (almost two-thirds; had in fact purchased 
insurance in conjunction with an extension of credit, even though 
such insurance is typically not required as a condition for a 
loan. Furthermore, more than 25 percent (one out of four) stated 
that, when credit was extended to them, they were told that the 
purchase of credit insurance was either required or strongly 
recommended . ^/ 

we will not dwell on the numerous deficiencies contained 
in the foregoing study, particularly in light of the exhaustive 
hearing record already amassed by this Committee in that regard. 
Suffice it to say that the conclusions arrived at in the Board's 
study have been so thoroughly discredited that Chairman Proxmire 
was led to inform then-Board Chairman G. William Killer that the 
study appeared to "whitewash the severe tie-in facts [it] uncov- 
ered." !£/ For that reason, Chairman Proxmire suggested that the 
study be entirely redone. =^-> As far as we are aware, the Board 
has not repeated the study, nor does it currently have any plans 
to do so. 



15/ As a general rule, lenders do not require borrowers to have 
:redit insurance as a pre-condition to receiving a loan. ] 

i loan collateral be- 
ilt, the opportunity 
for tying in the case of property and casualty insurance might 
even be greater than with respect to credit life insurance. 
Under these circumstances, only the specific prohibition that is 
contemplated by the bills under consideration by this Committee 
can adequately protect the public interest. 

iV !!■ 

17/ Letter to G. William Miller, Chairman, Federal Reserve 
Board, from Senator William Proxmire, Chairman, Senate 
Banking Committee, at 2 (July LI, 1979). 
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Tbe evidence, therefore, that bank holding companies 
have the power In derogation Of the public Interest to compete 
unfairly in the sale of property and casualty insurance with the 
natural occupants of that industry is long-standing and over- 
whelming. That evidence, by itself, justifies the enactment of 
the specific bank holding company insurance prohibition contained 
in the bills under consideration by this Committee. 

C. Bank Holding Company Affiliated 
Insurance Agencies Are Placed in 
A Conflict of Interest Posture 

Typically, banking organizations enumerate the insurance 
coverages that they will require to protect collateral as a pre- 
condition to an extension of credit. The interests of the len- 
der, however, in wanting to have the collateral protected, are 
often different from those of the borrower. As such, a bank 
holding company affiliated insurance agent is placed in a classic 
conflict of interest posture between the bank holding company by 
which he is employed and the prospective borrower he is called 
upon to advise. 

This situation can perhaps best be illustrated by an 
example. A prospective borrower enters an office of a bank hold- 
ing company seeking a loan that will permit him to purchase a new 
car. As a pre-condition to making the loan, the bank will typi- 
cally require that the car be covered by at least physical damage 
Insurance. The bank will prefer that the customer carry the 
highest amount of insurance possible — that is, the insurance 
with the lowest deductible — particularly since the expense of 
the insurance will be borne by the borrower. In many instances. 
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however, the financial situation of the borrower nay be such that 
it would be unwise for him to pay the increased premiums asso- 
ciated with a low deductible. If the borrower is properly ad- 
vised, he will probably choose to have insurance with a higher 
deductible) thereby permitting him to pay a lower insurance pre- 
mium, in this situation, it seems unlikely that a bank holding 
company affiliated insurance agent will advise the prospective 
borrower to insist on the higher deductible, lower cost insur- 
ance. To render such advice would undercut the position of the 
bank holding company. 

There are many additional examples that might be given. 
Nevertheless, the foregoing situation clearly demonstrates tha 
bank holding company affiliated agent is placed in a conflict of 
interest posture. As such, the insurance advice that he gives to 
consumers will in many situations be qualified and tainted by the 
interests of the holding company, rather than the interests of 
the consumer, who very often will not be fully apprised of all of 
his insurance options. The letter received by the Banna and 
Rremer agency and alluded to previously makes it clear that even 
if the borrower knows he is paying more for insurance than he 
needs to, he may still buy it through the holding company in 
order to protect his credit relationship. i s / 

D. Bank Holding Company Affiliated Agencies Mill 
Not Provide Greater Public Convenience 

When the BHC Act was amended in 1970, Congress condi- 
tioned approval of bank holding company applications to engage in 

18/ See p. 11-12, supra . 
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nonbanking activities upon the ability Of tbe holding companies 
to show that their participation in the particular activity would, 
overall, result in benefits to the public, such as greater con- 
venience, gains in efficiency, and increased competition. -±2/ In 
the proceedings that have taken place to date, the bank holding 
companies simply have not been able to make that showing. 

For example, the overwhelming majority of bank holding 
insurance applications have contemplated the sale of Insurance 
through an agency that is located at the headquarters of the 
holding company. That agency would serve insurance customers to 
whom loans are made out of offices located across the state of 
the holding company's residency. Several of the proposals have 
even contemplated using this centralised agency structure with 
regard to insurance sales to be made to consumers in different 
states . In other words, a consumer who receives an extension of 
credit out of a banking office in Mobile, Alabama, would have to 
deal with insurance agents located in the holding company cor- 
porate headquarters in Birmingham. This would bo true even 
though that customer may have a local insurance agent in the 
immediate vicinity of the holding company banking subsidiary. 
Under this structure, sales of Insurance are manifestly incon- 
venient to the public. iS/ Also, one of the principal functions 

19/ See 12 U.S.C. S 1943(c) O) (1976] . 

20/ The obvious inconveniences to the public associated with the 

centralized agency proposal led the Court of Appeals in the 
Alabama case to determine that the Board's determination that 
approval of the application in that case would result in greater 
convenience was not supported by substantial evidence. See 533 
F.2d at 247. 
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o£ an insurance agent is to provide claims services when loss 
occurs. Under the proposals put forth by the bank holding com- 
panies, adequate claims services would be unattainable. 

E. Bank Holding Company Affiliated 
Agencies Will Not Provide Gains 
In Efficiency 

Sank holding company insurance applicants have for the 
most part avoided making any serious claims that approval of 
their applications would result in increased competition on the 
basis of price. Bank holding companies seeking to enter the 
insurance industry under current law ask for authority to act as 
independent agents. As such, they would be subject to the same 
rating structures as non-affiliated agents. In that capacity, 
there would be little opportunity for the holding companies to 
affect the price of insurance they sell. Consequently, permit- 
ting bank holding companies to engage in insurance activities 
cannot have the beneficial effect of lowering costs to consumers. 
Furthermore, the power of lending institutions to control credit 
transactions removes any incentive that they might have to com- 
pete with non-affiliated insurance agents on the basis of price. 
Nevertheless, insurance customers are likely to he willing to 
purchase insurance from affiliated insurance agencies, even at a 
higher price, in order to protect their credit relationships with 
the banks. =^ Moreover, the evidence indicates that, regardless 
of the price at which an affiliated agency may offer insurance, 



21/ Reference is made to the letter quoted on page 11 where ai 
insured admitted that he would be willing to pay a higher 
price for insurance sold through a lender in order to protect I 
relationship with his primary source of credit. 
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lt will make substantial sales of Insurance to bank affiliated 
customers. --/ 

One would think that the price at which a bank holding 
company intends to offer insurance would be a primary consider- 
ation in determining whether approval of its application would be 
in the public interest, when it promulgated its currant insur- 
ance regulation in 1971, the Board apparently thought it was. At 
that time, it expressed the expectation tbati 

[A]ny holding company or subsidiary that acts 
as an insurance agency on the basis of the new 
regulatory provision will exercise a fiduciary 
responsibility — that is, by making its best 
efforts to obtain the insurance at the lowest 
practicable coat to the customer. 23/ 

Since the insurance regulation was promulgated, however, the 
Federal Reserve Board has unfortunately never enforced that por- 
tion of its regulations. 



Neither will approval of bank holding insurance applica- 
tions increase competition in the insurance agency industry. In 
fact, quite the contrary is so. The power that bank holding 
companies have over credit transactions provides them with an 
unfair competitive advantage over the natural occupants of the 
insurance industry. Since, as a result of that power, banks are 



22/ In this connection, in the Georgia case, the holding company 
admitted on the record that after four years of operation it 
would have one of the ten largest insurance agencies in th« S(-»t-» 
of Georgia, even though it did not intend to offer : 
prices as low as many non-affiliated agencies. 

23/ 36 Fed. Reg. 15,525, 15,526 {1971). 
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llkely to sail substantial amounts Of insurance anyway, they also 
have the leaat amount of incentive to sell inauranca at a lower 
price or to provide superior service. Furthermore, the bank 
holding company insurance proposals to date have contemplated 
increasing the number of inauranca agents in a given state by 
only one or two. Those agents, operating out of centralized 
locations, would aall insurance to customers throughout the bank 
holding company's system across the state. The notion that such 
proposals are likely to increase competition in the retail insur- 
ance Industry is unpersuaaive. 

Additionally, the question of whether bsnk holding com- 
panies can reasonably be expected to Introduce increased com- 
petition in the retail insurance busineas waa carefully consid- 
ered by the Administrative Law Judge during the proceedings held 
in 1973. In those cases, the Judge rejected the applicants' 
claims that increased competition would occur in the event their 
applications were approved. His conclusion was to the contrary. 
Specifically, he found that, in locations where the applicants' 
banking subsidiaries control substantial deposits, the independ- 
ent insurance agents would be subjected to "destructive competi- 
tion." i—i He also concluded that voluntary tie-ins of insurance 
sales with extensions of credit were almost inevitable, particu- 
larly in times of tight money. He further found that, in markets 
where insurance agents would be forced to compete with "double- 
barreled financial conglomerate [s] . . . the Independent commission 
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agents would have difficulty surviving." ■££/ In this regard, the 
Judge concluded that "the clientele [of large bank holding com- 
panies] that would probably be subtly influenced to divert {in- 
surance business away] from Atlanta independent agents is so 
large that many of the latter could be driven out of business or 
forced to merge into larger units resulting in decreased competi- 
tion." 15/ Ultimately, the Judge concluded as follows: 

The proposition reduced to its simplest 
terms comes down to this: if a bank, large in 
its community, using predominantly depositors' 
funds as capital, is authorized to compete 
against mostly small insurance enterprises by 
soliciting its debtor-clientele, it is pos- 
sible, even probable , that the Mom and Pop 
agency will be driven into merger or out of 
business entirely; and, to this extent, the 
American dream of a land of opportunity where 
every man and woman, with some skill and good 
luck, can become a proprietor or a partner, 
rather than merely a clerical employee or an 
insignificant stockholder, will fade further. 27/ 

Thus, the Administrative Law judge concluded that ap- 
proval of the applications could not reasonably be expected to 
result in benefits to the public that would outweigh possible 
adverse effects. 



s. 2374 and a.B. 225S would prohibit bank holding com- 
panies from engaging as principal (underwriters) or agent or 
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broher in the sale of property and casualty and certain typea of 
Life Insurance. The Federal Reserve Board has consistently de- 
termined that, under current law, the underwriting of ordinary 
life and property and casualty insurance are impermissible activ- 
ities for bank holding companies, -22/ The exception to this rule 
relates to the underwriting of credit life and credit disability 
insurance. 22/ To the extent S. 2674 and H.R. 2255 prohibit 
insurance underwriting, therefore, they merely codify existing 
law. 

The first exemption contained in these bills would con- 
tinue to permit bank holding companies to underwrite and act as 
agent or broker in the sale of credit life and credit disability 
insurance — forms of insurance that have traditionally been sold 
by lenders. Given the fact that the sale of credit life and 
credit disability insurance can be rather easily integrated into 
loan transactions, and that lenders have historically offered 
such lines of insurance, it appears appropriate for legislation 
to continue to permit those activities. Nevertheless, the ?ed- 
eral Reserve Board should carefully scrutinize the circumstances 
under which such insurance is sold in order to assure that the 
insurance is not tied to extensions of credit. 

Tbe second exemption in these bills would permit finance 
company subsidiaries of bank holding companies to continue to act 
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as agent (but not underwriter] with respect to sales of declining 
balance credit property insurance that provides coverage against 
loss or damage to any property standing aa collateral on an ex- 
tension of credit. The sales of such Insurance under this exemp- 
tion, however, would be permissible only with respect to loans of 
$10,000 or less (as adjusted by the Consumer Price Index ("CPI")). 
This exemption would permit finance companies that are affiliated 
with bank holding companies to continue to assure repayment, on a 
loan where the collateral associated with that loan is a rela- 
tively small item of personal property. The insurance sold would 
repay the lender the outstanding balance of the loan in the event 
of default of the borrower and destruction of the collateral. 
This exemption seems appropriate since it would permit bank hold- 
ing company finance company affiliates to protect their interest 
in the loan while, at the same time, permitting consumers to 
continue to seek insurance advice from insurance professionals 
under circumstances where the value of the loan collateral would 
almost make it imperative for the consumer to have a more flex- 
ible form of insurance than is contained in declining balance 
credit property insurance policies. 

The third exemption would permit bank holding company 
affiliates to engage in any insurance in a place where the popu- 
lation does not exceed 5,000 (as shown by the last preceding 
decennial census) . This exemption is intended to conform the 
permissible insurance activities under the BRC Act with those 
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perraitted under the National Bank Act. iV The exemption would 
limit bank holding company sales of insurance in "small towns" to 
those circumstances where the holding company has its principal 
place of banking business in a community of 5,000 or lass. As 
such, the exemption is consistent with the Federal Reserve Board's 
current regulation relating to sales of insurance in "small 



The. third exemption would also except from the : 
prohibition bank holding company sales of insurance in communi- 
ties where a bank holding company applicant, after notice and 
opportunity for a formal hearing on the record, demonstrates that 
there are inadequate insurance agency facilities. This provision 
is justifiable by the fact that it is in the public interest for 
people in all communities to have access to adequate insurance 
agency facilities. For that reason, if any bank holding company 
can demonstrate that a particular place is not being adequately 
served, such holding company should be permitted to enter the 
insurance agency business and thereby provide a service needed by 
that community. 

The fourth exemption is the legislation's grandfather 
clause. It would permit bank holding companies that were law- 
fully engaged in insurance activities on June 6, 197B (the date 
during the 95th Congress when the Financial Institutions Subcom- 
mittee of the House first enacted an insurance prohibition) to 
continue those activities. The exemption would grandfather only 
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tha activities In which specific bank holding companies were 
actually engaged on the grandfather date. After June 6, 1978, 
those activities would not ba permitted to expand in terns of 
lines of insurance, location of insurance outlets, or types of 
loans or subsidiaries with respect to which that Insurance could 
be sold. In order for the grandfather clause to be Meaningful, 
it is essential that it be configured in this way. It is also 
imperative that the June 6, 1978 grandfather date remain unchanged. 
In this connection. It should be emphasized to this Committee 
that since shortly after June 6, 1973, the Federal Reserve Board 
has routinely informed bank holding company applicants to enter 
the insurance agency business that pending legislation might make 
it necessary for them to cease those insurance activities at a 
future date. As such, no bank holding company that has entered 
the business since that date can complain that it has been taken 
by surprise or otherwise treated unfairly. Simply put, those 
holding companies assumed the risk that the legislation under 
consideration by this Committee might become law. 

The fourth exemption also exempts from the prohibition 
insurance activities pursued by finance companies that were ac- 
quired by bank holding companies between June 6, 1973 and June 6, 
1979. This provision was added by the House Banking Committee in 
order to grandfather two bank holding company finance company 
insurance operations that were owned by bank holding companies 
prior to the June 6, 1978 date and were transferred on Federal 
Reserve Board order to other bank holding companies shortly after 
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that data. The House Committee felt that such transfers by them- 
selves should not operate to disqualify the acquiring bank hold- 
ing companies from continuing the insurance activities of the 
subsidiaries that were conducted by the transferring bank holding 
companies prior to June 6, 1976. -ii/ 

The fifth exemption would permit bank holding companies 
to engage in any Insurance agency activity where the activity is 
Limited solely to supervising on behalf of Insurance underwriters 
the activities of retail insurance agents who sell fidelity and 
property and casualty insurance on the assets used in the opera- 
tion of the bank holding company or any of its subsidiaries. The 
exemption would also permit supervision of sales of group insur- 
ance that protects the employees of the bank holding company. 
This exemption recognizes a unique situation prevailing in Texas, 
where Texas law in certain circumstances permits bank holding 
companies to act as so-called "managing general agents" and 
thereby to receive commissions for supervising retail agents who 
sell insurance on behalf of insurance underwriters on the assets 
and personnel of the holding company. It is reported that sev- 
eral bank holding companies in Texas are already operating as 
managing general agents with respect to their own risks. 

Finally, the last exemption would except from the pro- 
scription in the bill insurance agency activities conducted by 
bank holding companies having total assets of $50 million or 
less. This exemption would facilitate the transferability of 

31/ B. Rep. No. B45, 96th Cong., 2d Sess . 5-6 (1980). 
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small bank holding companies. For purposes of thia exemption, 
the size of tha bank holding company ia to be judged on tha 
agaef.fi of tha entire holding company system, not just the value 
of tba investment and other assets as carried on tha books of the 
holding company itself. This exemption, as well aa the first, 
third, and most of the fourth exemptions ware contained in tha 
bill that was approved by the Senate by voice vote during the 
95th Congress. 
IV 

It is absolutely vital that the insurance prohibition 
contained in S. 2374 and H.h. 2255 be enacted Into law immedi- 
ately. Bills more stringent than these were passed during the 
95th Congress by an overwhelming majority in the Bouse (252 to 
73) and by voice vote in the Senate. Just three weeks ago, the 
House passed a.R. 2255 by an even more lopsided majority than 
Title XIII of H.R. 13471 two years ago (333 to 25). In the mean- 
time, the Federal Reserve Board continues to process and approve 
bank holding company insurance applications. In many cases, bank 
holding companies are achieving entry into the property and casu- 
alty insurance business without even a claim, much less a show- 
ing, that approval of their applications will result in benefits 
to the public. 

The case for enactment of the specific insurance prohi- 
bition contained in these bills has been made repeatedly before 
this Committee and other committees and subcommittees of Con- 
gress. The entire bank holding company insurance problem has 
been the source of expensive and disruptive litigation for more 
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than 10 years. Private litigants, the Board and Congress have 

had to expend enormous resources In connection with this prob- 
lem. The only way to avoid further expenditures Is for the in- 
surance prohibition contained in 5. 2874 and H.R. 2255 to be 
enacted into law immediately . The threat to the Independent 
agency system and to the public interest in general is grave — 
and it is getting worse. Late relief to the public and to insur- 
ance agents on this issue is no relief at all . 

Again, IIAA thanks the Committee for the opportunity to 
express Its views on these very important matters. 

The Chairman. Thank you very much, Mr. Brain. 

Mr. Brain, H.R. 2255 proposes to grant an exception to bank 
holding companies with assets of over $50 million from the insur- 
ance prohibition. You spent some time justifying that and yet it 
seems to me that the same argument of tie-ins of credit and insur- 
ance would apply just as much, maybe even more, in a small town 
as it would in a big city. After all, the options and availability of 
credit are likely to be smaller or fewer in a small community than 
a big one. 

So if it shouldn't apply for the larger banks, why should it apply 
to the smaller ones? Is this simply a matter of being practical and 
getting your coalition together that rolled it through the House? 

OPPOSED TO TIE-IN SALES 

Mr. Brain. It's a combination of things. I would like to go on 
record that we are opposed to tie-in Bales wherever they appear as 
such. We think from a practical standpoint and tradition in the 
business the smaller banks have had the opportunity to sell insur- 
ance. We think the breach happened when the larger banks 
through the bank holding company suddenly got on a different 
footing than they had formerly been under the National Bank Act 
and we think the situation should be restored to where it was. 

Smaller banks in smaller towns of 5,000 have been traditionally 
allowed to be in the insurance business as a matter of service to 
those communities. Now we have felt that we have no objection to 
that. 

The Chairman. Well, nevertheless, it seems to me that that 
would be a kind of competition that's very difficult for the insur- 
ance agents that operate in the small communities. 

Mr. Brain. I think there's a different sense of competition in a 
smaller community. There is more of a sense of personality and the 
people know each other. When you get into a larger community 
and with a large bank you get into an impersonality conflict that 
changes the ball game completely. 

The Chairman. Now this committee is very concerned about the 
possible abuses that occurred with tie-in insurance and granting of 
credit. If banks were required to provide the customer with a 
notice that the insurance can be canceled at no penalty after credit 



v Google 



130 

was received, would this, in your opinion, resolve the problem at 
all? 

Mr. Brain. No, sir. I think on page 11 and 12 of our formal 
testimony we have given you some information about the history of 
tie-ins. 

One of the problems is that once a customer has a loan and the 
bank has approved his credit and sold him the insurance, the 
return premium on the insurance is so negligible that it's hardly 
worth the insurer's trouble at that point to go out and begin 
quarreling with the bank and he may feel in his own mind to some 
degree he jeopardizes his situation or loan capacity with the bank 
under those circumstances. 

The Chairman. Now this bill would limit the activities of only a 
portion of the holding companies in the country. It would not limit 
at all the activities of other financial institutions such as savings 
and loans, savings banks, nonholding companies, and finance com- 
panies and so forth. 

Why should that one segment of the industry be precluded from 
engaging in insurance activities and not the other financial institu- 
tions? 

Mr. Brain. Senator, I guess this is from a practical standpoint. 
We recognized that what happened was under the bank holding 
company that a new situation was introduced into the world and 
we're trying to meet that one as our primary target at this point. 
We feel it is vital that we come up with an answer to that particu- 
lar problem at this time. 

The Chairman. Is there abuse, in your judgment, on the part of 
S. &-L.'s and savings banks and nonholding company finance com- 
panies and so forth? 

Mr. Brain. Well, I suspect in a general statement, although I 
have no documented evidence as to that, we could not comment on 
that. We were not asked to. But I suspect anywhere credit is 
granted there could be abuses, but that may depend on the person- 
alities of the people dealing in it. 

The Chairman. Now the savings banks in New York have en- 
tered the life insurance market as I understand it and they offer 
life insurance at a considerably lower cost than the insurance 
companies do. You indicate in your testimony that increased com- 
petition in the banking industry would not lead to lower costs for 
the public — in that case it does — but would lead to higher costs. If 
tie-ins are effectively regulated, what's the basis for your assump- 
tions? 

Mr. Brain. Well, I believe in our review of those applications 
that have been filed with the Federal Reserve Board that I do not 
believe — and I will defer this to counsel in a moment — but I do not 
believe there's been a statement made that the purpose of doing it 
was to sell lower cost insurance. 

The Chairman. That may not have been the purpose of the 
statement, but isn't it a fact or is it? 

Mr. Yates. I'm not so familiar with the New York situation. 
What we base our concern on is the record on credit life, including 
certain credit property coverages and the fact that is why the most 
totally regulated lines of all insurance lines and the argument if 
the banks enter the business competition will somehow be en- 
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hanced I think is a total fallacy because the customer is going to 
buy insurance for reasons entirely unrelated to the price of the 
insurance and the service, and I think when you say competition is 
going to be enhanced, you have to keep in mind the record for 
credit life and credit disability. 

Mr. Howard. Senator, may I speak to that? In Massachusetts, 
savings banks life insurance has been a fact of life for many years. 
It is true that the cost is significantly less than it is in the industry 
market. 

One of the major reasons for that is a tax treatment which is 
entirely different than that imposed on the private industry. 

The Chairman. Well, that's interesting. You can see that the 
cost is less and to that extent the public gets a benefit, but you say 
it's because of an unfair competitive advantage inasmuch as their 
tax treatment is a more favorable one in terms of premium taxes 
and in terms of corporate taxes. 

TIE-IN ABUSES 

Mr. Brain, Mr. Browne— you may have heard him testify just a 
few minutes ago — has indicated in his testimony that bank holding 
companies prior to the 1970 amendments to the Bank Holding 
Company Act could sell property and other insurance. Is there any 
evidence that tie-in abuses occurred or that independent insurance 
agents were forced out of business under that law? 

Mr. Brain. Again, I would refer you, Senator, to pages 10, 11 and 
12 of our formal testimony which I think you have on file, and 
prior to 1970, I'm not certain I can say. Can I defer to Mr. Wilson? 

Mr. Wiison. Senator, prior to 1970 amendments, there were a 
relatively small number of bank holding companies, principally in 
the Midwest, that were permitted to go into the property and 
casualty insurance business. 

In terms of the evidence that they produced, really the sample 
was relatively small and, furthermore, it's extremely difficult — we 
have been with this issue now for 10 years — it's extremely difficult 
to get any evidence because of the same reasons that the hank 
holding company is going to be able to sell the insurance for 
reasons having nothing to do with price and better service it's very 
unlikely that the consumer is going to come forward and complain 
about it and there have been admittedly relatively few complaints, 
although there have been complaints, notwithstanding the state- 
ment in the Federal Reserve tie-in study to the contrary. 

The Chairman. I just have one other question, Mr. Brain. Hold- 
ing companies, I understand, can only sell insurance that's credit 
related. They cannot renew policies once a loan is made. Insurance 
agents can offer a customer a full range of insurance and service 
all the customer's needs, so it would appear this would give insur- 
ance agents a competitive advantage over holding companies. 
What's your reaction to that? 

Mr. Brain. Well, a good many businesses, Senator, maintain 
almost an open line of credit with their financial institutions on an 
ongoing basis, and as a consequence would be eligible for insurance 
in perpetuity, so to speak, under that provision in their loan 
arrangement. 
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I don't think that's a drastic curtailment to most significant 
banking customers as it would appear. 

Mr. Wilson. Senator Proxmire, another thing to keep in mind, 
one of the advantages of the bank holding company is that you can 
put into the bank holding company system a whole range of finan- 
cial institutions. For example, the mortgage company, if you have a 
big commercial loan, the initial extension of credit may come from 
the commercial bank and it will be short or medium term. If it's to 
build something that's going to involve permanent financing, gen- 
erally the permanent financing would be done through the mort- 
gage companies. The bank holding companies are permitted under 
the Fed's regulations to sell insurance in connection with the serv- 
icing of those loans which may go on for 30 years. 

The Chairman. Senator Gam. 

Senator Garn. Thank you, Mr. Chairman. 

Mr. Brain, I just have one question and it's following up on what 
I have been talking about all day. I won't repeat myself because I 
have said it two or three times and I've said it over 3 or 4 years in 
various hearings. 

I'm absolutely sympathetic to what the intent of this legislation 
is. I have stated many times how I have been a victim of tie-in 
sales myself, so I understand the problem. I wasn't put out of 
business by any means, but certainly I lost some business by what I 
considered to be unfair competition. However, again, I feel very, 
very strongly about this retroactive business. 

The grandfather clause in both the House and the Senate version 
does go back to June 6, 1978 and that disturbs me and I might just 
as well put it out on the table. I don't believe in going backwards. 
That is a fundamental principle that applies with me and Senator 
Morgan on all sorts of legislation that comes before this committee 
that we have fought with the House on and I don't think it's fair to 
change the rules backward and I'm concerned about that. 

I wish you would address yourself to that retroactive situation. It 
seems we are going from unfair to unfair and not stopping in the 
middle of the fair balance of resolving this problem, and again I 
say that as a former insurance agent who's totally sympathetic to 
what you're trying to accomplish. 

Mr. Brain. Senator, I appreciate your views. First of all, the 
June 6 date came because that was the time that our original bill 
was introduced and due to some quirks of circumstance was not 
able to get reconciled between the House and Senate as you know. 

Since that time, every application that has been processed by the 
Federal Reserve has been notified by them that they in effect were 
entering the insurance business at their own peril, that in effect 
they should recognize that there was pending legislation with this 
date on it and that they should behave or act accordingly with that 
prior notice. 

So it cannot come as a surprise to anybody. They have been well 
advised that this legislation is pending, that it was being pursued, 
and the Federal Reserve itself brought that to their attention?. 

Senator Garn. Well, that's the same answer Senator Durkin 
gave, but I would just repeat, there are a lot of things we talk 
about over and over and take years to enact, and I understand the 
problem and it goes back to my mayor days too. I : 
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say to Little League people about public lands that weren't being 
used at the time that you'd say to some Little League or Boy Scout 
group that they could use the land and we'd put it in writing. It 
doesn't make any difference; 8 or 10 years later they come back 
and they're mad about it and it's retroactive. The perception is not 
good. But let me just say that this year we enacted a moratorium 
on the acquisition of U.S. banks by foreign banks and also in the 
International Banking Act of 1978 the grandfather date shows it 
was that of the Senate markup on the bill, even though similar 
legislation had passed the House twice before. 

It seems to me a little bit inconsistent, if not unfair, that Con- 
gress is going to provide foreign interests more generous grandfa- 
ther rights than U.S. banks. So there's a lot of other instances as 
I've said where legislation passed the House twice but what we 
used was the date the Senate did it. I'm dealing with a principle 
that has nothing to do with this particular issue, but again, issues 
that we deal with, and Senator Proxmire has heard me fight on 
that issue in committee last year. So that's my problem and I don't 
know that you can respond any more, but I want you to under- 
stand what my feelings are. 

APPLICATIONS UNDER GRANDFATHER CLAUSE 

Mr. Brain. If I may say one thing, I think since that date, a 
significant number or large bank holding companies have filed 
tentative applications with the Federal Reserve which we think 
was an effort by them to get under an amended grandfather clause. 
There would be a substantial entrance of major bank holding com- 
panies into our business under a grandfather clause under a date 
different from that pending application. They have been simply 
waiting to see if the grandfather clause would be changed some 
way so they could invade our business. 

Senator Garn. Thank you, Mr. Chairman. 

The Chairman. Senator Morgan. 

Senator Morgan. Mr. Brain, I have two or three problems with 
the bill. Basically I'm sympathetic to what you're trying to get at, 
but there are two problems that I'm concerned with. 

One is that it seems to be discriminatory. It applies to the bank 
holding companies over a certain size and I can understand the 
reasonable classification of 5,000 or $50 million, but a city of 5,000 
or a bank holding company of $50 million on the basis, as you point 
out, it is smaller, it's more of a personal relationship and it s an 
accepted classification in the Bank Holding Company Act. But it 
doesn't apply to savings and loans. It doesn't apply to the big 
automobile financing companies. 

And I notice in your statement that you filed with the committee 
a couple of the letters that are in that statement refer to auto- 
mobile collision insurance. So I go on and enumerate several others 
that Mr. Ashley said over in the House that he — a study had been 
made which indicated that bank holding companies held only about 
2 percent of the insurance. Now he also pointed out that in New 
Jersey the Supreme Court had held a similar law unconstitutional 
on the grounds it was discriminatory. 

Now now do you reconcile these things? 
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Mr. Brain. Well, let me address myself first to the fact that you 
indicate we do not embrace all the possibilities. I guess, Senator, 
the best way I could answer that is with an old proverb: The best of 
the enemy, the better; and I think you do what you can and what's 
better you should do. A journey begins with a single step. You have 
to do what's practical. 

As to the second part of your question as to the New Jersey 
Supreme Court, I think I need a practicing attorney to address 
that, and I'd be glad to have Mr. Wilson answer that. 

Mr. Wilson. Senator, the situation in New Jersey was very dif- 
ferent. The language in that bill was very different from the lan- 
guage that is being proposed in H.R. 2255 or S. 2874. 

The thing that the court was most concerned about in the New 
Jersey case was that the language in the New Jersey bill exempted 
from the insurance prohibition in that bill finance companies that 
were affiliated with insurance companies. Everybody else was ex- 
cluded and the judge took the position, well, look, there's no ration- 
al basis for that, and because you've got finance companies that the 
insurance industry was taking itself out of the situation. It wasn't 
evenly applied to all institutions similarly. So it was a very differ- 
ent bill than this. 

Senator Morgan. My second concern — and I don't know if 
there's any answer to it — but as Senator Gam said, I want you to 
know — is the preemption of the States rights or the State laws. I 
think it's generally known that my position has been and has 
always been that the Federal Government has far more to do than 
it can do and that institutions can best be regulated by the State 
where the legislators or Government officials are much closer to 
the people and in banking, until recently, this separation of power 
between the States and the Federal Government has been pretty 
well preserved. Even the old National Bank Law back in the 1860 s 
did it. 

Now in section 7, the States were given the right to regulate 
bank holding companies and so forth and you've got how many — 22 
or 26 States that have enacted laws, and I guess there are other 
States that have rejected these laws. 

Now if we enact this law, aren't we really saying to the States, 
well, you know, we gave you this right, but we really don't like 
what you're doing so we're going to preempt it and take it over 
ourselves? 

Before you answer that, let me say that we have had some very 
difficult situations with regard to usury laws. For instance the 
State of Arkansas has a 10-percent limitation in its constitution 
and it was posing a real problem, but I opposed the preemption of 
that as vigorously as I could and, to my knowledge now — I m sure 
I've voted for some premption provisions in some of the many, 
many laws I've voted for — but to my knowledge, I have not voted 
for the preemption of any State laws. And how can I reconcile that 
position in this bill? 

Mr. Brain. Senator, I don't believe our organization yields to 
anybody on our support of the right of States to regulate business. 
However, we believe that the circumstances that brought about the 
necessity for this kind of an act were created by the Federal 
Congress and through the Federal Bank Holding Company Act 
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Had the Federal Bank Holding Company not been created, the 
States wouldn't have had bank holding companies that could do 
this. There are no State bank holding companies. Therefore, as a 
result of a Federal act, it almost seems we need a Federal answer 
to it is the best way I can respond to that part of your question. 
Mr. Yates. I would add that I think State law has already been 
preempted. Before the bank holding company vehicle was devel- 
oped, in over 40 States, State banks could not sell insurance, and 
now by selling it through either the holding company or an affili- 
ate that's not a bank they can now sell insurance. In the same way, 
the National Bank Act only permitted sales of insurance in com- 
munities under 5,000. Today, because of the Bank Holding Compa- 
ny Act, that restriction can be gotten around. 

LOOPHOLES CREATED 

So it's important to stress — and this is one of the reasons we are 
focusing on the bank holding company law — we believe the bank 
holding company law has created loopholes by which current State 
banking laws and the National Bank Act are being changed and 
what we are asking in this bill is that banks that are a part of the 
bank holding companies be treated the same way as State banks 
and national banks are. 

The Chairman. Senator Morgan, will you yield for a minute? I'm 
going to have to leave and if you will take over the chair I would 
appreciate it. 

Senator Morgan. Well, you don't dispute the fact, though, that 
States can now regulate this matter of bank holding companies, all 
of them, whether the bank holding companies are a State bank or 
a national bank? 

Mr. Yates. No, and our firm opinion is that section 7 would 
retain the power of the States to enact more restrictive legislation, 
but it seems to me that essential to the Federal Bank Holding 
Company Act is the whole concern of what nonbanking activities 
bank holding companies should be able to engage in because of 
their strong economic power and their ability to dominate and 
radically restructure other nonbanking markets, and I think the 
Federal Congress should continue to be concerned with that. 

Senator Morgan. Well, if you want to make a two-way street, 
you say that the States would still have the right to make it more 
restrictive. Would you be willing to give the right to the States to 
make it less restrictive if they chose to? 

Mr. Brain. Senator, one of the things that comes about — I have 
had some little experience in my own State. But banks when they 
appear before a State legislature contemplating some restriction on 
their ability to go in the insurance business point to this act as a 
Federal endorsement of the fact that they should have the right to 
go into the insurance business, that if the Federal Government 
perceives that they should, why should the State interfere; and 
they have used this testimony before State committees on this 
basis. 

Senator Morgan. Well, that's part of the point. That's a problem 
I have. 

Mr. Wilson. Senator Morgan, if I could just address that point, if 
you let the States expand the insurance activities bank holding 
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companies could engage in, what you would be doing is you would 
be letting the legislatures of 50 States tell the Federal Reserve 
Board insofar as concerns insurance what closely related to bank- 
ing means, and it would be chaotic for the Federal Reserve Board 
which would retain the responsibility of regulating activities of 
bank holding companies to determine what that meant and so it 
would be unworkable. 

Senator Morgan. Well, don't we do it now? Don't you have 22 or 
26 States that have said it with regard to insurance? 

Mr. WtisoN. They have said that the Bank Holding Company 
Act says the Federal Reserve Board can let these people do only 
what is closely related to banking. The Federal Reserve Board has 
interpreted that to mean as far as insurance is concerned let the 
banks do certain things. These bills would not change section 7 of 
the act in any way. That provision of the act permits the legisla- 
tures to make laws that are more restrictive than the Bank Hold- 
ing Company Act and not less, and this bill wouldn't change that. 

Senator Morgan. Thank you. 

Senator Sarbanes. Gentlemen, let me just pursue the line of 
questioning here that Senator Morgan was addressing in the clos- 
ing part of his inquiry period. 

In effect, what happened is that the Bank Holding Company Act 
as interpreted by the Federal Reserve permitted bank holding com- 
panies to engage in activities which heretofore they had not been 
able to engage in either under the National Bank Act or under 
State banking acts. Isn't that correct? 

Mr. Brain. That's correct. 

Senator Sarbanes. Now it may be the case that section 7 of the 
Bank Holding Company Act would allow the States to preclude or 
limit such activity. Is that how you interpret it? 

Mr. Brain. Correct. 

Senator Sarbanes. But the fact is that the burden of exercising 
shifted the authority contained in section 7 with the enactment of 
the Federal Bank Holding Company Act. In other words, before the 
Federal legislation was enacted, there weren't bank holding compa- 
nies and therefore you did not have them engaged in this activity. 
Now there are bank holding companies, and the act has been 
interpreted to permit them to engage in this activity. Therefore, if 
a State does not want them to do so, the State now has to take an 
affirmative action to preclude it. Is that not correct? 

Mr. Brain. That's correct. 

Senator Sarbanes. So from your own perspective, you find your- 
selves in a situation where this activity was previously not permit- 
ted, and Federal legislation now made it permissible. It is true it 
can be precluded, but in order to accomplish that, you now have to 
obtain affirmative State action. Is that not the case? 

Mr. Brain. We must take the initiative, Senator, yes. 

Senator Sarbanes. In effect what you are saying is now rather 
than seeking affirmative action in each of the 50 States using 
section 7 of the Bank Holding Company Act, you are seeking 
Federal legislation to cover it. You are responding to the problem 
in this way because you perceive it as having been imposed upon 
"you by or having resulted from Federal legislation in the first 
place. Would that be a fair summary of your position? 
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Mr. Brain. I think that's a reasonable summary, yes. 

Senator Sarbanes. Now, Mr. Brain, I want to just make a differ- 
ent sort of comment here. Senator Eagleton said to me that you 
were an extremely able and thoughtful person, and I must say to 
'ou I think your statement and your responses here this morning 

ive reflected that. 

Mr. Brain. Thank you, sir. 

Senator Sarbanes. Whether or not I agree with every aspect of 
your position is beside the point. You have been a very effective 
witness and you have certainly brought out everything Senator 
Eagleton said about you. 

Mr. Brain. Thank you, and I'll drop Senator Eagleton a note. 

Senator Sarbanes. I'm a little interested in knowing more about 
your organization, about the national association. Would you take 
some time to put that on the record? It might help me. I take it 
your people are all independent businessmen. 

Mr. Brain. Yes, sir. 

Senator Sarbanes. They are not the managers or the representa- 
tives or the agents for some large company where decisions are 
handed to them from somewhere else; they make their own deci- 
sions at the local level. Is that correct? 

Mr. Brain. Our people I think — and I always worry about saying 
completely, but I should say overwhelmingly, predominantly, to use 
the strongest word I can think of, Senator, are people who operate 
their own independently owned business in a community in which 
they are residing and have their business. 

Senator Sarbanes. You say that is some 35,000 agencies across 
the country? 

Mr. Brain. Well, it's between 34,000 and 35,000 agencies and let 
me explain just for the record, sir, when we talk about agencies, we 
are talking about a business entity. For instance, in my agency 
there are a number of people. So, for instance, in the 34,000 or 
35,000, there are some 126 licensed insurance people doing busi- 
ness. There could be several people in one office. There could be 
only one. There could be varying size of offices. 

Senator Sarbanes. Let me address two points that came up this 
morning. I'm interested in your thinking on them. One was the 
assertion made by the previous panel that no instances could be 
cited of coercion with respect to placing insurance business with 
the bank holding companies. I take it that your response is at least 
in part the examples cited on pages 10 through 12 of your testimo- 
ny? 

Mr. Brain. Yes, sir. 

SHIFTING BUSINESS TO BANK 

Senator Sarbanes. I was particularly interested in the example 
at the bottom of page 11 and the top of page 12 because it seemed 
to me to underscore a point the chairman made in the course of his 
questioning. The customer or agency shifting his business to the 
bank says, "As you know, x bank does the financing on our new 
car inventory. We feel we have to place the coverage with the bank 
because we so frequently request special favors of them. Please also 
be assured that this in no way implies that the bank has forced us 
to make this change in our insurance program." 
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It seems to me that from the bank's perspective it's quite possible 
that they may in fact see this as not forcing or requiring some- 
thing. What you have is a lot of people acting out of their own 
perception of their self-interest, which leads them to take this 
course of action — sort of saying that it would probably be to their 
advantage. 

Now questions probably would not leave anything specific that 
the bank had done to lead them to such a decision and I assume 
the bank in question would be able to deny they had done anything 
specific. How much of this sort of pattern of behavior do you think 
exists? 

Mr. Brain. Senator, first of all, with your permission, the gentle- 
man who received that letter is in our audience. I might like to ask 
Mr. Kramer from Salisbury, Md. if he has any comments. 

Mr. Kramer. No. I think the Senator understands the situation 
exactly the way it is, although there are some other ramifications 
later on in that the automobile dealer involved found out he did 
not have the level of coverage he thought he had, in addition to the 
price difference. 

Mr. Brain. I think what it amounts to, Senator, a great many 
people who, needing a line of credit or money from a bank, when 
they go to the bank and the banking officer says to them, "We have 
an insurance agency on the third floor. We'd like to have them just 
look at your insurance or something," he'll say, "Would it help 
things if I bought the insurance from you?" It's sort of an involun- 
tary or a very subtle form of coercion, but it does exist and it 
cannot be denied. 

Senator Sarbanes. I want to ask you about the date question. It's 
your view, as I understand it, that in effect applicants were placed 
on notice of a possible change at that time by the Federal Reserve, 
and therefore, if they went forward, they did it aware of the risk of 
legislation. Is that correct? 

Mr. Brain. Yes, sir. 

Senator Sarbanes. Second, I take it to be your position, in ad- 
dressing the situation as you see it, that that date becomes impor- 
tant because the number of entrants since then or the number of 
potential entrants lined up to come in is very long and indeed. Is 
that correct? 

Mr. Brain. And they are major bank holding companies, Sena- 
tor, that have filed an application and the Federal Reserve Board 
in some cases has said to them, "Why don't you wait to see what 
happens," and they said, "OK, but leave our application on file so 
we 11 be on record in the event this changes." So there would be a 
significant entry. 

I think one of the questions you have to ask yourself is— and I 
recognize that nothing is perfect — perfection is difficult to 
achieve — but would it be more equitable to allow them in or would 
it be more equitable to the other banks to make all bank holding 
companies on the same footing? You have to look at there's going 
to be a discrimination against some of the others about the delays. 
I think there's a question both ways. 

Senator Sarbanes. What about the issue raised about other fi- 
nancial institutions, S. & L.'s and so forth? 
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Mr. Brain. Well, Senator, we are dealing with the bank issue at 
this time. 

Senator Sarbanks. Do you see these other areas as a problem, or 
is the amount of financial power lying behind these institutions not 
significant enough that you see it as a problem? 

Mr. Brain. Well, Senator, first of all, a building and loan con- 
fines itself to certain segments of transactions. A commercial bank 
and particularly a major bank holding company with the billions of 
dollars of assets they have and their position where they have their 
tentacles in every stream of commerce are in a unique position to 
influence them which the building and loan is not. We feel the 
greater danger is there. 

Senator Sarbanbs. Well, gentlemen, this has been a very helpful 
panel. Is there any comment you'd like to add before I adjourn the 
meeting? 

Mr. Brain. Senator, we'd like to thank you for the courtesy to 
appear here and we stand available if you need more information. 
We would be delighted to submit either written testimony or what- 
ever you need. Thank you. 

Senator Sarbanbs. The hearing stands adjourned. 

[Whereupon, at 12:25 p.m., the hearing was adjourned.] 

[Additional material received for the record follows in the appen- 
dix:] 
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APPENDIX 

S.39 



To amend the Bank Holding Company Act and the Bank Merger Act to restrict 
the activities in which registered bank holding companies may engage and to 
control the acquisition of banks by bank holding companies and other banks. 



IN THE SENATE OF THE UNITED STATES 

Januasy IS, 1979 

Mr. Pbozmibe introduced the following bill; which was read twice and referred 

to the Committee on Banking, Housing, and Urban Affairs 



A BILL 

To amend the Bank Holding Company Act and the Bank 
Merger Act to restrict the activities in which registered 
bank holding companies may engage and to control the 
acquisition of banks by bank holding companies and other 
banks. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 Section 1. This Act may be cited as the "Competition 

4 in Banking Act of 1979". 

5 FINDINGS AND PURPOSES 

6 Sec. 2. Congress finds that— 

(141) 
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1 (a) concentration of the banking resources of the 

2 Nation into fewer hands has continued unabated; and 

3 (b) the explosive growth of bank holding compa- 
ct nies has resulted in an increasing share of such bank- 

5 ing resources coming under the control of thoBe institu- 

6 tions; and 

7 (c) bank holding companies have extended their 

8 services into product markets beyond those directly re ■■ 

9 lated to banking, thereby eroding the line between 

10 banking and commerce in the Nation: (i) in offering in- 

11 surance agency and underwriting services, (u) in offer- 

12 ing leasing, accounting, travel, and courier services, 

13 (iii) in offering management and data processing serv- 

14 ice, and (iv) in marketing securities; and 

15 (d) credit resources of the Nation have been mis- 

16 allocated by the activities of bank holding companies 

17 and the Federal Reserve has not adequately protected 

18 the public interest in approving activities in which 

19 bank holding companies could engage and the Federal 

20 Reserve has not maintained continued oversight over 

21 the activities of bank holding companies in a manner 

22 which protects the public interest. 

23 STANDARDS FOB BANK MERGERS 

24 Sec. 101. Paragraph (5) of section 18(c) of the Federal 

25 Deposit Insurance Act is amended to read as follows: 
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1 "(5) The responsible agency shall not approve — 

2 "(A) any proposed merger transaction which 
S would result in a monopoly, or which would be in fur- 

4 therance of any combination or conspiracy to monopo- 

5 lize or to attempt to monopolize the business of bank- 

6 ing in any part of the United States, or 

7 "(B) any other proposed merger transaction 

8 whose effect in any section of the country may be sub- 

9 a tan ti ally to lessen competition, or to tend to create a 

10 monopoly, or which in any other manner would be in 

11 restraint of trade, unless it finds that the anticompeti- 

12 tive effects of the proposed transaction are clearly 

13 outweighed in the public interest by the probable effect 

14 of the transaction in meeting the convenience and 

15 needs of the community to be served, or 

16 "(G) any other proposed merger transaction if, 

17 either as a result of such merger transaction or be 

18 cause of its preexisting assets, the acquiring, assuming, 

19 or resulting bank ■ would upon consummation of the 

20 transaction hold more than 20 per centum of the total 

21 assets held by all banks located in the State in which 

22 such bank is located: Provided, however, That this sub- 

23 paragraph shall not apply to any merger or oonsotida- 

24 tion of banks in which the responsible agency finds 

25 that immediate action is necessary to prevent the prob- 
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1 able failure of a bank and that a less anticompetitive 

2 alternative is not available. 

3 For purposes of this paragraph, if any company has, or upon 

4 consummation of the merger transaction would have, control, 

5 as defined in section 2 of the Bank Holding Company Act of 

6 1956, over the acquiring, assuming, or resulting bank, total 

7 assets held by all banks over which the same company has 

8 such control shall be attributed to such bank. As used in this 

9 paragraph, the terms 'bank' and 'company' have the meaning 

10 ascribed to such terms in section 2 of the Bank Holding 

11 Company Act of 1956. In every case, the responsible agency 

12 shall take into consideration the financial and managerial re- 

13 sources and future prospects of the existing and proposed in 

14 stitutions, and the convenience and needs of the community 

15 to be served. Nothing contained in this paragraph or in any 

16 other paragraph of this subsection shall prevent the responsi- 

17 ble agency from disapproving any other merger transaction 

18 on the grounds that such transaction would have adverse ef- 

19 fects on competition or concentration in any market, region, 

20 State, or other area which, although not requiring disap- 

21 proval under subparagraph (A), (B), or (C) of this paragraph, 

22 are not clearly outweighed in the public interest by the prob- 

23 able effect of the transaction in meeting the convenience and 

24 needs of the community to be served.". 
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5 

1 Sec. 102. Section 18(c) of the Federal Deposit Insur- 

2 ance Act is amended by inserting in paragraph (8) after "(the 

3 Clayton Act," the words "paragraph (9) of this subsection, 

4 and"; and by renumbering section "(9)" section "10"; and by 

5 adding a new paragraph "(9)" as follows: 

6 "(9KA) Every merger transaction having the effects set 

7 forth in subparagraph (C) of paragraph (5) of this subpara- 

8 graph is declared to be illegal. 

9 "(B) The district courts of the United States have juris- 

10 diction to prevent and restrain violations of subparagraph (A) 

11 of this paragraph, and it is the duty of the United States 

12 attorneys, under the direction of the Attorney General, to 

13 institute proceedings in equity to prevent and restrain such 

14 violations. The proceedings may be by way of a petition set- 

15 ting forth the case and praying that the violation be enjoined 

16 or otherwise prohibited. When the parties complained of have 

17 been duly notified of the petition, the court shall proceed, as 

18 soon as possible, to the hearing and determination of the 

19 case. While the petition is pending, and before final decree, 

20 the court may at any time make such temporary restraining 

21 order or prohibition as it deems just. Whenever it appears to 

22 the court that the ends of justice require that other parties be 

23 brought before it, the court may cause them to be summoned 

24 whether or not they reside in the district in which the court is 
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1 held, and subpenas to that end ma; be served in any district 

2 by the marshal thereof. 

3 "(O In any action brought by or on behalf of the United 

4 States under subparagraph (A) of this paragraph, subpenas 

5 for witnesses may run into any district, but no writ of sub- 

6 pena may issue for witnesses living out of the district in 

7 which the court is held at a greater distance than one hun- 

8 dred miles from the place of holding the same without the 

9 prior permission of the trial court upon proper application and 

10 cause shown. 

11 "(D) Nothing contained in this paragraph shall be con- 

12 strued as affecting in any manner the right of the United 

13 States or any other party to bring an action under any other 

14 law of the United States or of any State, including any right 

15 which may exist in addition to specific statutory authority, 

16 challenging the legality of any merger transaction which may 

17 be proscribed by this paragraph.". 

18 STANDARDS FOB BANK HOLDING COMPANY ACQUISITIONS 

19 OP BANKS 

20 Sec. 201. Paragraph (c) of section 3 of the Bank Hold- 

21 ing Company Act of 1956 is amended to read as follows: 

22 "(c) The Board shall not approve — 

23 "(1) any acquisition < 

24 under this section whii 

25 or whic>- in 
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7 

1 conspiracy to monopolize or to attempt to monopolize 

2 the business of banking in any part of the United 
S States, or 

4 "(2) any other proposed acquisition or merger or 

5 consolidation under this section whose effect in any 

6 section of the country may be substantially to lessen 

7 competition, or to tend to create a monopoly, or which 

8 in any other manner would be in restraint of trade, 

9 unless it finds that the anticompetitive effects of the 

10 proposed transaction are clearly outweighted in the 

11 public interest by the probable effect of the transaction 

12 in meeting the convenience and needs of the com- 

13 munity to be served, or 

14 "(3) any other proposed acquisition, merger, or 

15 consolidation transaction under his section if, either as 

16 a result of such transaction or because of the preexist- 

17 ing bank assets over which it has control, the acquiring 

18 or resulting company would have control over aggre- 

19 gate total banking assets exceeding 20 per centum of 

20 the total banking assets held by all banks and bank 

21 holding companies located in the State in which such 

22 company is located: Provided, however, That this para- 

23 graph shall not apply to any acquisition, merger, or 

24 consolidation transaction in which the Board finds that 

25 immediate action is necessary to prevent the probable 
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1 failure of a bank and that a leas anticompetitive alter- 

2 native is not available. 

3 In every case, the Board shall take into consideration the 

4 financial and managerial resources and future prospects of 

5 the company or companies and the banks concerned, and the 

6 convenience and needs of the community to be served. Noth- 

7 ing contained in this chapter shall prevent the Board from 

8 disapproving any other acquisition, merger, or consolidation 

9 transaction on the grounds that such transaction would have 

10 adverse effects on competition or concentration in any 

11 market, region, State, or other area which, although not re- 

12 quiring disapproval under paragraph (1), (2), or (3) of this 

13 subsection, are not clearly outweighed in the public interest 

14 by the probable effect of the transaction in meeting the con 

15 venience and needs of the community to be served.". 

16 Sec. 202. The Bank Holding Company Act of 1956 is 

17 amended by inserting in section 1849(f) after "(the Clayton 

18 Act," the words "subsection (g) of this section"; and by 

19 adding to section 1849 a new section (g) as follows: 

20 "(g)(1) Every acquisition, merger, or consolidation 

21 transaction having the effects set forth in paragraph (3) of 

22 subsection (c) of section 3 of this chapter is declared to be 

23 illegal. 

24 "(2) The district courts of the United States have juris- 

25 diction to prevent and restrain violations of paragraph (1) of 
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1 this subsection, and it is the duty of the United States attor- 

2 neys, under the direction of the Attorney General, to institute 
S proceedings in equity to prevent and restrain such violations. 

4 The proceedings may be by way of a petition setting forth the 

5 case and praying that the violation be enjoined or otherwise 

6 prohibited. When the parties complained of have been duly 

7 notified of the petition, the court shall proceed, as soon as 

8 possible, to the hearing and determination of the case. While 

9 the petition is pending, and before final decree, the court may 

10 at any time make such temporary restraining order or prohi- 

11 bition as it deems just. Whenever it appears to the court that 

12 the ends of justice require that other parties be brought 

13 before it, the court may cause them to be summoned whether 

14 or not they reside in the district in which the court is held, 

15 and subpenas to that end may be served in any district by the 

16 marshal thereof. 

17 "(3) In any action brought by or on behalf of the United 

18 States under paragraph (1) of this subsection, subpenas for 

19 witnesses may run into any district, but no writ of subpena 

20 may issue for witnesses living out of the district in which the 

21 court is held at a greater distance than one hundred miles 

22 from the place of holding the same without the prior pennis- 

23 sion of the trial court upon proper application and cause 

24 shown. 
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10 

1 "(4) Nothing contained in the subsection shall be con- 

2 strued as affecting in any manner the right of the United 

3 States or any other party to bring an action under any other 

4 law of the United States or of any State, including any right 

5 which may exist in addition to specific statutory authority, 

6 challenging the legality of any acquisition, merger, or con- 

7 solidation transaction which may be proscribed by this suh- 

8 section.". 

9 STANDARDS FOB BANK HOLDING COMPANY ENTBY INTO 

10 BANK BELATED ACTIVITIES 

11 Sec. 301. (a) Section 4(c)(8) of the Bank Holding Com 

12 pany Act of 1956 is amended to read as follows: 

13 "(8)(a) shares of any company the activities of 

14 which the Board, on the record and after due notice 

15 and opportunity for hearing, has determined (by order 

16 or regulation) — 

17 "(A) to be so closely and directly related to 

18 banking or managing or controlling banks as to be 

19 a proper and necessary incident thereto, and 

20 "(B) is likely to produce substantial benefits 

21 to the public which clearly and significantly 

22 outweigh possible adverse effects. For the pur- 

23 poses of this subparagraph, (i) the term 'substan- 

24 tial benefits to the public' includes increased com- 

25 petition over the course of time and greater con- 
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1 venience or gains in efficiency of operation that 

2 will substantially benefit the public, and (ii) the 

3 term 'adverse effects' includes undue concentra- 

4 tion of economic or financial resources, decreased 

5 competition over the course of time, unfair compe- 

6 tition conflicts of interest, unsafe or unsound 

7 banking or business practices, risk to the financial 

8 soundness of a bank holding company or its bank- 

9 ing subsidiaries, and interference with the primary 

10 responsibility of a bank holding company or its 

11 banking subsidiary to provide effective banking 

12 services to the public. For the purposes of deter- 
IS mining in specific cases whether the performance 

14 of a particular activity by an affiliate of a bank 

15 holding company is likely to produce substantial 

16 benefits to the public which clearly and signifi- 

17 cantly outweigh possible adverse effects, the 

18 Board, in addition to its other considerations, 

19 shall take into consideration the relative economic 

20 size and market power of the bank holding com- 

21 pany and that of those with whom the affiliate 

22 would compete.". 

23 (bXD Notwithstanding the provisions of subsection (a), 

24 and subject to the provisions of subparagraph (2) of this aub- 

25 section, a bank holding company may continue to engage in 
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1 those activities in which it directly or through a subsidiary 

2 (A) was lawfully engaged on November 1, 1975 (or on a date 

3 subsequent thereto in the case of activities carried on as the 

4 result of the acquisition by such bank holding company or 

5 subsidiary thereof, pursuant to a binding written contract en- 

6 tared into on or before November 1, 1975, of another 

7 company engaged in such activities at the time of the acquisi- 

8 tion), and (B) has been continuously engaged since November 

9 1, 1975 (or such subsequent date), except that such a bank 

10 holding company shall not permit the scope or size (in terms 

11 of volume of business) of those activities to expand to any 

12 significant degree. 

13 (2) The Federal Reserve Board by order or regulation, 

14 after opportunity for hearing, may terminate the authority 

15 conferred by subparagaph (1) on any bank holding company 

16 to engage directly or through a subsidiary in any activity 

17 otherwise permitted by subparagraph (1) if the Board deter- 

18 mines, having due regard for the purposes of this Act, that 

19 sack action is necessary to pervent undue concentration of 

20 economic or financial resources, decreased competition over 

21 the course of time, unfair competition, conflicts of interest, 

22 unsafe or unsound banking or business practices, risk to the 

23 financial soundness of a bank holding company or its banking 

24 subsidiaries, or interference with the primary responsibility of 
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1 a bank holding company or its banking subsidiary to provide 

2 effective banking services to the public. 

3 UNIFORM APPLICATION OF STANDARDS GOVERNING ENTRY 

4 INTO BANK BELATED FIELDS 

5 Sec. 401. (a) Subject to the provisions of subsection (b), 

6 no national bank shall directly or through a subsidiary 

7 engage in any activity which is found — 

8 (1) pursuant to a regulation of the Federal Re- 

9 serve Board issued after the effective date of this Act 

10 to be an improper activity for bank holding companies 

11 under section 4(c)(8) of the Bank Holding Company 

12 Act of 1956, or 

13 (2) pursuant to an order of the Federal Reserve 

14 Board issued after the effective date of this Act to be 

15 an improper activity for the bank holding company of 

16 which such national bank is a subsidiary. 

17 (b) Nothing contained in this section shall be in- 

18 terpreted or construed as authorizing a national bank 

19 to engage in any activity prohibited to it under any 

20 other provision of law. 

21 STANDARDS FOB SOUND AND COMPETITIVE FINANCING OF 

22 NONBANETNG ACTIVITIES 

23 Sec. 501. (a) Section 4 of the Bank Holding Company 

24 Act of 1956 is amended by inserting at the end thereof the 

25 following new subsection: 
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1 "(f) In keeping with its responsibilities to administer and 

2 carry out the purposes of this Act, and with particular atten- 

3 turn to the standards established under subparagraph (8) of 

4 subsection (c) of this section, the Board shall require, both in 

5 connection with a bank holding company application to 

6 engage in a particular activity and in connection with the 

7 Board's ongoing supervision of bank holding companies, that 

8 (1) bank holding companies and their subsidiaries be capital- 

9 ized and otherwise financed in a safe and sound manner, and 

10 (2) bank subsidiaries of bank holding companies refrain from 

11 discriminating in favor of their parent holding company or 

12 their affiliated subsidiaries in the making of loans or in the 

13 establishing of terms and conditions of credit.". 

14 (b) Subsection (c) of section 5 of the Bank Holding Com- 

15 pany Act of 1956 is amended by striking out "(c)" and in- 

16 setting in lieu thereof "(c)(1)" and by inserting at the end of 

17 such subsection the following new subparagraph: 

18 "(2) In addition to such other reports as the Board may 

19 from time to time require, the Board shall require each bank 

20 holding company to submit to the Board each year a report 

21 detailing the terms and conditions of all intercompany loans 

22 and investments, as between the bank holding company and 

23 its subsidiaries and as between any such subsidiaries, made 

24 during the twelve-month period immediately preceding such 
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1 report. The Board shall make such reports available to the 

2 public.". 

3 ADMINIBTBATIVE PBOCEDUBES AND JUDICIAL BBVTBW 

4 Sec. 601. (a) The Bank Holding Company Act of 1956 

5 is amended by redesignating sections 9, 10, 11, and 12 as 

6 sections 10, 11, 12, and 13, respectively, and by inserting 

7 immediately after section 8 the following new section: 

8 "Sec. 9. (a) The provisions of subchapter II of chapter 

9 5 of title 5 of the United States Code (relating to administra- 

10 tive procedure) shall apply with respect to all Board proceed- 

1 1 ings under section 4(c)(8). 

12 "(b) All Board determinations (whether by order or reg- 

13 ulation) under section 4(c)(8) shall be made on the record 

14 after opportunity for hearing, and the provisions of sections 

15 556 and 557 of title 5 of the United States Code shall apply 

16 with respect thereto. The Board shall give all interested per- 

17 sons an opportunity to participate in any such hearing. 

18 "(cXl) In connection with any proceeding under section 

19 4(cK8), no person shall, directly or indirectly, make or at 

20 tempt to make any ex parte communication in connection 

21 with the subject matter of any such proceeding to any 

22 member of the Board or any member of the Board staff par- 

23 ticipating in such proceeding. 

24 "(2) No application made under section 4(c)(8) shall be 

25 held or considered to be an application for an initial license 
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1 within the meaning of subsection (d) of section 554 of title 5 

2 of the United States Code. 

S "(d) In connection with any proceeding under section 

4 4(cK8) to which the requirements of sections 556 and 557 of 

5 title 5 of the United States Code are being applied, any inter- 

6 ested person participating in such proceeding may call upon 

7 (1) the Board, or, (2) in the case of the consideration of an 

8 application, the applicant, for any information or documents, 

9 not privileged, for the purposes of discovery or for use as 

10 evidence. In addition, in any such proceeding where there is 

11 an absence of relevant information, the Board, upon its own 

12 motion or that of any interested person participating in such 

13 proceeding, shall undertake such studies (and make reports 

14 thereon available) as will provide the relevant information 

15 required.". 

16 (b) Section 9 of the Bank Holding Company Act of 

17 1956 (as in effect immediately prior to the enactment of this 

18 Act) is amended (1) by inserting "or regulation" immediately 

19 after "order" each place that it appears, and (2) by striking 

20 out "as provided in section 2112 of title 28, United States 

21 Code" and inserting in lieu thereof the following: "in the 

22 same manner as provided in section 2112 of title 28, United 

23 States Code, with respect to orders of administrative agen- 

24 cies". 
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1 public's eight to petition fob modification of 

2 obdebs and regulations 

3 Sec. 701. The Bank Holding Company Act of 1956 (as 

4 amended by section 501 of this Act) is further amended by 

5 inserting at the end of the new section 9 thereof the following 

6 new subsection: 

7 "(eHD Any interested person, including a consumer or 

8 consumer organization, may petition the Board to commence 

9 a proceeding to consider the issuance, amendment, or revoca- 

10 turn of an order or regulation promulgated under the authori- 

11 ty of section 4(cM8). Such petition shall set forth (a) facts 

12 which it claimed established that the issuance, amendment, 

13 or revocation of an order or regulation is necessary, and (b) a 

14 description of the substance of the amendment or of the order 

15 or regulation it is claimed should be issued, as the case may 

16 be. 

17 "(2) The Board may conduct a public hearing or may 

18 conduct such investigation or proceeding as it deems appro- 

19 priate in order to determine whether or not such petition 

20 should be granted. Facts which warrant the issuance, amend- 

21 ment, or revocation of an order or regulation shall include, in 

22 addition to such other matters as the Board may from time to 

23 time determine to be appropriate, the following matters: 

24 "{A) a finding that a particular activity conducted 

25 on the part of a bank holding company or its subsidiary 
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1 fails to conform to the scope of the activity for which 

2 Board approval was originally given; 

3 "(B) a finding that a particular activity conducted 

4 on the part of a bank holding company or its subsidiary 

5 fails to conform to new or amended Board orders or 

6 regulations or judicial determinations altering the scope 

7 of the activity for which Board approval was originally 

8 given; 

9 "(G) a finding that the continued conduct of a 

10 particular activity on the part of a bank holding com- 

11 pany or its subsidiary has ceased to produce, within 

12 the meaning of section 4(c)(8), substantial benefits to 

13 the public which clearly and significantly outweigh 

14 possible adverse effects; or 

15 "(D) a finding that the continued conduct of a 

16 particular activity on the part of a bank holding com- 

17 pany or its subsidiary otherwise violates the standards 

18 established under section 4(c)(8) for permissible bank 

19 holding company activity. 

20 * "(3) Within one hundred and twenty days after filing of 

21 a petition referred to in subparagraph (1), the Board shall 

22 either grant or deny the petition. If the Board grants such 

23 petition, it shall promptly proceed to determine, on the record 

24 and after opportunity for hearing, whether to issue, amend, 

25 or revoke such order or regulation. If the Board denies such 
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1 petition, it shall publish in the Federal Register its reasons 

2 for such denial. 

3 "(4) If the Board denies such petition, or if the Board 

4 fails to grant or deny such petition within one hundred and 
5' twenty days after the filing of the petition, the petitioner may 

6 commence a civil action in a United States district court to 

7 compel the Board to grant such petition. Any such action 

8 shall be Sled within sixty days after the Board's denial of the 

9 petition, or, if the Board fails to grant or deny the petition 

10 within one hundred and twenty days after the filing of the 

1 1 petition, within sixty days after the expiration of the one nun- 

12 dred and twenty day period. If the petitioner can demonstrate 

13 to the satisfaction of the court, by a preponderance of evi- 

14 dence in a de novo proceeding before such court, that suffi- 

15 cient facts exist to justify the granting of the petition, the 

16 court shall order the Board to grant such petition. 

17 "(5) In any action under this subsection, the district 

18 court shall have no authority to compel the Board to take 

19 any action other than to grant such a petition.". 

20 EFFECTIVE DATE 

21 Sec. 801. The Act and the amendments made by this 

22 Act shall take effect upon the expiration of ninety days fol- 

23 lowing the date of enactment of this Act. 
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S.380 



To intend the Bank Holding Company Act of 1966 to limit the property and 
casualty and life insurance activities of bank holding companies and their 



IN THE SENATE OF THE UNITED STATES 

Fbdbuaby 7 (legislative day, January 16), 1979 
Mr. Dubkin (for himself and Mr. Tsongas) introduced the following bUl; which 
was read twice and referred to the Committee on Banking, Housing, and 
Urban Affairs. 



A BILL 

To amend the Bank Holding Company Act of 1956 to limit the 
property and casualty and life insurance activities of bank 
holding companies and their subsidiaries. 

1 Be it enacted by the Senate and House of Representa- 

2 tines of the United States of America in Congress assembled, 

3 That section 4(c)(8) of the Bank Holding Company Act of 

4 1956 (12 U.8.C. 1843(c)(8)) is amended by striking the 

5 period at the end of the first sentence thereof and adding the 

6 following: ", but for purposes of this subsection it is not 

7 closely related to banking or managing or controlling banks 
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1 for a bank holding company to provide insurance as a princi- 

2 pal, agent or broker except (i) where the insurance is limited 

3 to assuring repayment of the outstanding balance due on a 

4 specific extension of credit by a bank holding company or its 

5 subsidiary in the event of the death or disability of the debtor; 

6 or (ii) any insurance agency activity in a place that (A) has a 

7 population not exceeding five thousand (as shown by the last 

8 preceding decennial census), or (B) the bank holding compa- 

9 ny, after notice and opportunity for a hearing, demonstrates 

10 it has inadequate insurance agency facilities; or (iii) any in- 

11 surance activity engaged in by a bank holding company or 

12 any of its subsidiaries pursuant to an application which was 

13 approved prior to June 6, 1078; or (iv) any insurance agency 

14 activity engaged in by a bank holding company, or any of its 

15 subsidiaries which bank holding company has total assets of 

16 $50,000,000 or less: Provided, however, That such bank 

17 holding company and its subsidiaries may not engage in the 

18 sale of life insurance or annuities except ag provided in (i) or 

19 CO above.". 
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H.R.2255 



IN THE SENATE OF THE UNITED STATES 

June 16 (legislative <Uy, June IS, 1980) 

Bead twice and referred to the Committee on Banking, Hooting, and Urban 

Affairs 



AN ACT 

To amend the Bank Holding Company Act of 1956 to Limit the 
property and casualty and life insurance activities of bank 
holding companies and their subsidiaries. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 That section 4(c)(8) of the Bank Holding Company Act of 

4 1956 (12 U.S.C. 1843(c)(8)) 1b amended by striking out the 

5 period at the end of the first sentence and inserting in lien 

6 thereof the following: ", but for purposes of this subsection it 

7 is not closely related to banking or managing or controlling 

8 banks for a bank holding company to provide insurance as a 

9 principal, agent, or broker except (A) where the insurance ia 
10 limited to assuring repayment of the outstanding balance due 
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1 on a specific extension of credit by a bank holding company 

2 or its subsidiary in the event of the death or disability of the 

3 debtor; (B) in the case of a finance company which is a sub- 

4 sidiary of a bank holding company, where the insurance is 

5 also limited to assuring repayment of the outstanding balance 

6 on an extension of credit in the event of loss or damage to 

7 any property used as collateral on such extension of credit 

8 and, during the period beginning on the date of the enact- 

9 inent of this subparagraph and ending on December 31, 

10 1980, such extension of credit is not more than $10,000 and 

11 for any given year after 1980, such extension of credit is not 

12 more than an amount equal to $10,000 increased by the per- 

13 centage increase in the Consumer Price Index for Urban 

14 Wage Earners and Clerical Workers published monthly by 

15 the Bureau of Labor Statistics for the period beginning on 

16 January 1, 1980, and ending on December 31 of the year 

17 preceding the year in which such extension of credit is made; 

18 (O any insurance agency activity in a place that (i) has a 

19 population not exceeding five thousand (as shown by the last 

20 preceding decennial census), or (ii) the bank holding compa- 

21 ny, after notice and opportunity for a hearing, demonstrates 

22 has inadequate insurance agency facilities; (D) any insurance 

23 agency activity that was lawfully engaged in by (i) a hank 

24 holding company or any of its subsidiaries on June 6, 1978, 

25 or (ii) a finance company which became a subsidiary of a 
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1 bank holding company through acquisition during the period 

2 beginning on June 6, 1978, and ending on June 6, 1979; (E) 
S an; insurance activity where the activity is limited solely to 

4 supervising on behalf of insurance underwriters the activities 

5 of retail insurance agents who sell (i) fidelity insurance and 

6 property and casualty insurance on the real and personal 

7 property used in the operations of the bank holding company 

8 or any of its subsidiaries, and (ii) group insurance that pro- 

9 tecta the employees of the bank holding company or any of 

10 its subsidiaries; or (F) any insurance agency activity engaged 

11 in by a bank holding company, or any of its subsidiaries, 

12 which bank holding company has total assets of $50,000,000 

13 or less: Provided, however, That such bank holding company 

14 and its subsidiaries may not engage in the sale of life insur- 

15 ance or annuities except as provided in subparagraph (A), 

16 <B),or{C).". 

Passed the House of Representatives June 12, 1980. 
Attest: EDMUND L. HENSHAW, JR., 

Clerk. 
By Thomas E. Ladd, 

Assistant to the Clerk. 
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AMERICAN BANKERS 

INSURANCE GROUP 



STATEMENT OF 

AMERICAN BANKERS INSURANCE GROUP 

OK S. 380 AND H.R. 22SS 

BANK HOLDING COMPANY PROPOSALS 

TO THE 

COMMITTEE OH BANKING, HOUSING AND URBAN AFFAIRS 

UNITED STATES SENATE 

July 1, I960 
Submitted By; 



American Bankers Insurance Company is one of the largest 
underwriters of credit property insurance in the United States. 
This is insurance on collateral that secures installment 
credit. It is often offered to consumers who are unable 
to obtain casualty insurance for a variety of reasons. 

S. 380 as written would restrict arbitrarily the writing 
of such insurance and would provide no effective alternative 
to it. He feel that this is a disservice to many consumers 
and is competitively unfair since it would only prohibit the 
issuance of such insurance by certain lenders who happen to 
be subsidiaries of a class of bank holding companies, while 
allowing those companies who are not subsidiaries of bank 
holding companies to continue to issue such insurance. 

Credit Property Insurance 

Credit property insurance, while not a major part of the 
general casualty insurance business, is very important to 
those who use it, A typical example of persons affected 
Is that of renters or persons living in "radlined" areas, 
such as exist in many American cities, where obtaining a 
homeowner's or tenant's policy to protect their household 
goods may be nearly impossible. 
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Such consumers often purchase their household furnish- 
ings on credit with those furnishings serving as the collateral 
on the loan. If the items purchased and serving as collateral 
are lost for any reason — fire, vandalism, theft, flood — and 
there is no insurance on them, the goods are lost, but the 
payments are still due. 

Our insurance replaces those purchases. Thus, the 
collateral is preserved to protect the lender, and the 
purchaser is not faced with being deprived of his goods or 
managing double payments to replace them. 

The average credit property premium per policy last year 
was $53.00. This insurance is offered without any of the 
usual underwriting considerations. It is offered at the 
same state-regulated premium to all as a part of the credit 
transaction without regard to occupation, age, location. 



Insurance agents cannot economically offer this insurance 
at the premium amount mentioned above. In addition they 
would be required to underwrite in detail each and every 
policy. Indeed, the insurance agents themselves previously 
testified that they have no objection to the exclusion of 
credit life and accident and health because such insurance 
is traditional and serves a public purpose which they cannot 
duplicate. He think credit property insurance, in this respect, 
is wholly analogous. 

In fact, this insurance was designed to fill a gap that 
agents could not. In addition, because of the detailed 
underwriting requirements and small premiums per policy, the 
mainstream insurance carriers are not interested in serving 
this market, even if the agents desired to do so. 



- program of American Bankers Insurance Group 
tnat wouia oe affected is our insurance default program. 
This insurance is offered through mortgage companies to 
cover instances where the normal homeowner's insurance policy 
on a mortgaged property has, for whatever reason, been 
■cancelled or not renewed and the owner either does not 
replace the policy, or as is of ten the case, cannot find 
replacement coverage. 

The homeowner is notified of the void in coverage and 
asked to replace the policy. If he cannot replace the 
policy, American Bankers Insurance Group will duplicate the 
coverage for one year or until the situation can be remedied. 
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This program is acceptable to the Department of Housing 
and Urban Development Once again, we have a program that 
provides protection to people who may be caught by the 
unfortunate circumstance of being in an area where the 
obtaining of usual homeowner's coverage through insurance 
agents is either difficult or impossible. 

Questions of Equity — Business and Consumers 

American Bankers Insurance Group does not pretend to 
be knowledgeable in all aspects of the issues involved in 
bank holding company activities, but we are puzzled as to 
the need for the prohibition contained in S. 380. We think 
it should be obvious from this and other testimony that 
credit property insurance in no way poses a threat to the 
activity of independent insurance agents, any more than the 
exempted credit life and accident and health insurance. 

Additionally, the bill raises other serious questions 
of equity. Mot only does the bill single out lenders who 
happen to be subsidiaries of bank holding companies for 
restriction, but it further singles out those lenders who 
happen to be subsidiaries of a bank of a certain size. 
The bill excludes from its restrictions all bank holding 
companies with assets of $50,000,000 or less — a substantial 
majority of the bank holding companies in the United States. 
Thus, only a certain class of bank holding companies would 
be covered by the bill without, in our opinion, any basis 
having been established for such discriminatory treatment. 
In addition, a wide range of lenders who are not bank 
holding companies or subsidiaries are untouched. 

This raises the possible effect on the consumer who 
may wish, for whatever reason, to borrow from a particular 
lender and desires the insurance coverage. However, if the 
lender he chooses is a subsidiary of a bank holding company, 
he would be forced to go to another lender or obtain 
If the consumer opts for the 



we think he will certainly i: ::.- a .t.lk-S- h i '!.i--r cost — if he 
can get the coverage at all . 

For the reasons stated here, we believe S. 380 to be 
defective. Indeed we have cited only those defects which 
affect us and our clients in ways which we believe the 
Congress does not intend. For instance, the result of 
passage of S. 380, as is, would be to aggravate an already 
unconscionable redlining problem in many American cities — 
a result we feel certain is not intended. There may be 
many other side effects of which we ; 
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-Ferguson Act 



He know the provisions of S. 380 have been around for 
B long tine in one form or another, but we hope that this 
Committee will not feel disposed to nova precipitously. 
Even though this is bank holding company legislation, ipso 
facto , it is legislation affecting insurance — a complex 
regulatory field which Congress under the McCarran-Ferguson 
Act has heretofore left to the states. What the Congress 
has done, it can undo, but we believe that any such action 
should be taken in a most deliberate manner and with great 

During these hearings a number of questions have arisen 
about "abuses" of insurance offered through lending institu- 
tions. Truth- In- Lending legislation plus the positive 
reaction of state insurance commissions to consumer protection 
has resulted in state regulation of a prevailing nature 
which minimizes the occasion for abuses of lender-offered 
insurance. These regulations are tailored to what the 
states see as in the best interests of their particular 
constituents in their particular states. This legislation 
in part would preempt those local decisions whether the 
state insurance departments like it or not. 

American Bankers Insurance Group urges this Committee 
not to report this bill, at least not without extensive 
further study. Or if the bill is reported, it should 
contain, in fairness to the affected business operations 
and in the consumer's interest, a simple amendment to exclude 
from its restrictions all credit- related insurance. 
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ASSOCIATION of BANK HOLDING COMPANIES 



Honorable William Froxmlre, Chairman 
Committee on Banking, Housing 

and Urban Affairs 
Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Mr. Chairman: 

I am writing to advise you of our Association's opposition 
to the insurance Industry monopoly bill, II, It. 2255, and its 
companion Durkin bill, S. 380, which are pending before your 
Banking Committee. Perhaps it is more persuasive for you to know 
that all the interested government agencies share our concern, 
including the Federal Reserve Board, Treasury Department, 
Comptroller of the Currency, Justice Department, Federal Trade 
Commission and State Bank Supervisors. 

If your committee does decide to take up thi3 legislation, 
we respectfully request that public hearings be held and that 
representatives of our Association, as well as the government 
agencies and consumer groups, be given an opportunity to present 
their views. We believe it is important that the full impact of 
tha elimination of our member companies as potential competitors 
In the offering of property and casualty Insurance should be 
thoroughly explored. I am enclosing a brief analysis of some of 
the issues involved, and I particularly call your attention to 
the very unfair "grandfather" clause, which is retroactive to 
June 6, 1978. 

Thank you for your consideration of our request. 

Sincerely yours, 



£k~ 



Donald L. Rogers 
DLR:Jlm 
Enclosure (1) 
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ASSOCIATION OP BAHK HOLDING COMPANIES 
730 Fifteenth Street, N.H. 

Washington, D.C. 20005 

Analysis or 

Insurance Industry Monopoly Bill, H.R. 2255 

As Approved by the House 

Introduction 

The insurance Industry monopoly bill, H.R. £255, is pending before 
the Senate Banking Committee, but no hearings have been scheduled. The 
bill was drafted by the Independent Insurance Agents of America and 
represents the culmination of a multlmllllon dollar campaign to over- 
turn previous decisions of the Congress, the Federal Reserve Board, 
and the United States Supreme Court. 

The bill Is opposed by the Association of Bank Holding Companies, 
American Bankers Association, Federal Reserve Board, Treasury Department, 
Comptroller of the Currency, Justice Department, Federal Trade Commie- 
alon, and State Bank Supervisors because of Its basic anticompetitive 

General Prohibition 

The bill would amend section 1(c)(8) of the Bank Holding Company 
Act to declare that It la not closely and directly related to banking 
for a bank holding company to provide Insurance as a "principal, agent, 
or broker" and then lists seven exceptions to the general prohibition. 
The primary purpose of the general prohibition is to eliminate bank 
holding companies as potential competitors to insurance agents by 
preventing bank holding companies from selling property and casualty 
Insurance to their customers in connection with loans made to them. 
Bank holding companies already are prohibited from selling 1 
to the general public except in communities having a population o 
less than 5,000 or without other insurance e 
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It Is I 
"principal" 



Even though the Federal Reserve Board does not permit bank holding 



companies to 
well be that 
life Insurant 
competition. 



clear why the general prohibition extends to a 

ce insurance agents or brokers are never "principals." 



t as principals In regard to life Insurance, It may very 

e Insurance agents are acting on behalf of the large 

companies who want a atatutory prohibition against 

it prefer to remain In the background because of HeCarran- 



compsnles from competition 1> 
'hi uh Mill be discussed below. 

noted that the prohibition applies only 



n with protecting 
In the laat clause 



Ferguson Act Implications. A similar . 
life Insurance 
of the bill, 

It should 

holding companies and does not apply to other financial institutions 
selling Insurance, such as, savings and loan associations, and their 
holding companies and service corporations; mutual savings banks; 
credit unions; finance companies; mortgage banking companion j and 



i permitted to continue to provide 
si dent and health insurance to their 



■edit Life Inaui 



Bank holding companies would I 
credit life 3 



of bank holding companies would be 
n property and casualty Insurance t 



Finance Company Exception 

Finance company 
permitted to offer up to (10,000 
their loan customers. 
Insurance on Own Employees 

Bank holding companies would be permitted to act as agents for 
their own employees and their own nonbank subsidiaries. 
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5.000 Population Exception 

Bonk holding companies would be permitted to have insurance 
agencies In any place with a population of leas than 5,000. The 
precedent for this exception la found In the 1916 etatuta giving 
national banks the same authority. 
Inadequate Facilities 

Bank holding companies Mould be permitted to have Insurance 
agencies in any city, town or Tillage where It can be demonstrated 
that the Insurance agency facilities are Inadequate. Thle exception 
aeems to recognize that there are certain situations where bank holding 
companies can fill a vacuum, such as where the lnaurance agents have 
"redllned" inner-city nelghborhooda . 
grandfather Clause 

Bank holding companies would be permitted to continue any lnaurance 
activity "lawfully engaged In" on June 6, 1978, which Is the date • 
House subcommittee first voted on this issue. The use of a date 
retroactive more than two years la contrary to past precedente In 
amendments to the Bank Holding Company Act and other banking legislation 
and is obviously unfair. The most recent precedent for a "grandfather" 
clause Is the Depository Institutions Deregulation Act of 19B0, where 
the date of the Conference Committee action, March 5, 1980, wee used 
In connection with the trust company and foreign acquisition moratoria. 
Another recent precedent is in the International Banking Act of 1978 
where a current year date was used. Similarly, contrary to precedent, 
no protection la given to applications pending on June 6, 19TB. Also, 
the provision falls to take Into consideration insurance actlvltlea 
which were "grandfathered" In 1956, 1966 and 19T0, and where there was 
have an application approved by the Board. 
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Finally, and alao contrary to past practice, no provision la made for 
equitable tax treatment for shareholders of bank holding eompanlea which 
Mould be required to divest their post-June fi, 1978, Insurance 
activities and thereby suffer losses. 
t50 Million Exception 

Bank holding conpanlss with $50 million or less In assets are 
exempted from the general prohibition on insurance agency activities 
except that they may not sell life Insurance. This loophole was 
sponsored by the Independent Bankers Association of America and means 
that 60 percent (1,243) of all bank holding companies would be permitted 
to engage In a full range of Insurance agency activities with the 
general public except for life Insurance. It alao opens the door for 
the 10,000 banks with less than $50 million In assets to organize 
one bank holding eompanlea and take advantage of this loophole. The 
logic of saying that Insurance agency activities are cloaely related 
to banking when engaged In by a bank holding company with *50 million 
in aasets, or leas, but la not closely related If the bank holding 
company has 151 million In aasets, or more, Is difficult to comprehend. 
As mentioned in the discussion under "General Prohibition," special care 
is taken In the bill to protect life insurance companies from competition 
even from small bank holding eompanlea. 
States' Rights 

Twenty-three states have enacted statutes governing the insurance 
activities of bank holding eompanlea. This bill would override these 
statutes, and, for the first time, there would be a federal preemption 

The importance of this precedent was recognized by several i 
of the House Banking Committee who sponsored the following provlal 
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"SEC. 2. The amendment made by the first section of 
this Act shall not supersede existing State laws and shall 
cease to be effective with respect to any State on the data 
on which such State enacts a law which In substance 
contravenes the amendment mads by the first section of this 

However, the House Committee rejected this amendment by a 22 
21 vote. 
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ASSOCIATION of BANK HOLDING COMPANIES 

BB JUH 27 W |t> 52 



Honorable William Proxmlre, Chairman 
Senate Committee on Banking, Housing 

and Urban Affairs 
Dirksen Senate Office Building 
Washington, D.C. 20510 

Dear Mr. Chairman: 

We were distressed to learn that your Banking 
Committee's hearing July 2 on H.R. 2255 and S. 39 has been 
rescheduled for July 1. Unfortunately, our Association's 
Chairman Paul Mason has a prior commitment for that day 
and will not be able to testify on our behalf. 

1 am enclosing Hr. Mason's testimony on H.R. 2255 
and S. 39 together with an analysis of H.R. 2255; a 
discussion paper entitled "The Bole of Insurance In Bank 
Holding Company Activities" ; and a detailed statement on 
S. 39. We respectfully request that these documents be 
made a part of the record of the July 1 hearing. 

If for any reason the July 1 hearing is rescheduled 
for a later date, we would appreciate being notified and 
given the opportunity to testify. 

Sincerely yours, 

Donald L. Rogers 
DLR:slg 
Enclosures 
cc: Paul Mason 
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ASSOCIATION OP BASK HOLDING COMPANIES 

Statement to 

Senate Committee on 3ankin.;, Housing and Urban Affaire 

In Opposition to 

H.R. £255 and S. 39 

July 2. 19B0 

Mr. Chairman and members of the Committee, my name la Paul Mason, 
and I am president of the Pirst United Banc orporat Ion, Inc., Port 
Worth, Texas. I am appearing here today In my capacity as chairman 
of the Association of Bank Holding Companies. Accompanying me la 
Donald L. Rogers, president of our Association. 

I am submitting for the record three documents detailing our 
opposition to H.R. 2255 and 3. 39, and I ask that they be printed 
as part of my testimony. I would like to use the limited time allotted 
to us to discuss the broader Implications of this legislation. 

She two bills have one common denominator - their purpose Is to 
restrict competition. H.R. 2255 takes the narrow approach Of specifi- 
cally eliminating bank holding companies as competitors In the property 
and casualty insurance business while S. 39 takes the broad approach of 
restricting bank holding companies and banks as competitors In the 
entire range of financial services. 

We submit that these bills cannot be reconciled with the basic 
tenet of the Depository Institutions Deregulation Act of 1980 of 
promoting more competition between financial institutions and leaa 
regulation. These bills are a throwback to the old concepts of carving 
out special sanctuaries to protect financial institutions from their 
competitors. As a matter of fairness, it is difficult to rationalize 
the grant of new powera to thrift Institutions a little mors than 3 
months ago with the proposals here to take away powera that bank 
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holding companies and banks have enjoyed for many years. Obviously, 
the "level playing field" theory Is not promoted by this legislation. 

There are several specific points I would like to make. 
1. Consumers are the Losers . The big losers in this legislation are 
the consumers. By eliminating bank holding companies and banks ss 
potential sources of financial services, the consumers will be denied 
the possibility of more convenient, more efficient and less costly 



2. Inflationary Impact . The elimination of competition makes It 
easier to raise prices and, therefore, this legislation tends to be 
Inflationary at a time of double-digit inflation. As the White Housa 
pointed out In October 1978 ". . . , it is especially Important that 
the pressure of Individual groups that seek government measures to 
protect them against domestic and International competition be resisted 

3. Ho Growth Policy . By freezing the expansion Of both the bank and 



the financially related activities of the most progressive element of 
American banking, this legislation represents a "no growth" economic 
policy. Since bank holding companies have about 67 per cent of the 
country's banking deposits, the American public Hill suffer as * result 
of a mors stagnant economy. 

ft. Perpetuating Monopolies . By prohibiting bank holding companies and 
banks from providing certain financial services, this legislation will 
help perpetuate existing monopolies. Have the members of the financial 
services Industry supporting this legislation served America so well 
that they should be given a statutory grant of Immunity from competition 
forever! 

5. Big is Bad . This legislation incorporates the much debated and 
rejected concept that "big is bad" despite the fact that banking Is one 
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of the least concentrated major Industries in America. The supreme 
Irony Is that the principal Impact Mill be on regional banking 
organizations like nine and not on money center institutions, 

6. Corruption of Act . As the name implies, the Bank Holding Company 
Act was designed to regulate bank holding companies . Rather than 
proposing straight forward amendments to the National Bank Act, this 
legislation attempts to corrupt the purpose of the Bank Holding Company 
Act by making It apply to national banks . 

7. Discriminatory and Unfair . This legislation Is discriminatory and 
unfair because it arbitrarily singles out bank holding companies for 
prohibitions and restrictions not applied to any other financial 
institutions. What ever happened to the constitutional doctrine of 
'■equal protection of the laws"? 

B. Unfair Competition . Over the past 10 years, our competitors have 
repeatedly alleged that they are the victims of unfair competition from 
bank holding companies. We, as well as the Federal Reserve Board and 
the Justice Department, are still waiting for concrete evidence to 
support such allegations of violations of the law. 

9. Harm to Competitors . Vasue allegations have also been made that the 
business of competitors has been harmed by bank holding companies. let 
upon Investigation It is found either that bank holding conpanles are 
not even In the business, e.g. mortgage guaranty Insurance and travel 
agencies , or the portion of the business conducted by bank holding 
companies is minlscule, e.g. automobile leasing. Insurance, and 
securities. 

10. Opposition of government Agencies . Every federal government agency 
that has been given an opportunity to comment on the legislation of 
this nature has opposed it because of its blatantly anticompetitive and 
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ure. We believe their views should tie heard and be 
given great weight. 

11. More Regulation . Thla legislation would further add to the 
regulatory burden of bank holding companies and banks at a tine when 
the Administration, the Congress, and this Committee have endorsed the 
principle of deregulation. 

12. "Gra ndfather" Dates . Both bills violate the principles of equity 
and fairness by using retroactive "grandfather 1 ' dates. In one case, 
a 1978 date 1b used, and in the other a 1975 date is proposed - 
contrary to all past precedents of this Committee. 

Conclusion 

We regret to being forced to present such a negative position. 
We would have preferred to have had the opportunity to support construc- 
tive and progressive measures, such as the Federal Reserva Board's bill, 
S. 1047, to modernise Section 23A of the Federal Reserve Act; or to have 
the opportunity to discuss the desirability of establishing a national 
policy on emergency acquisitions of falling financial Institutions; or 
to explore the possibility of permitting bank holding oompanles to 
consolidate with other bank holding companies in contiguous states. 
Hopefully, as your Committee moves further Into the new era of 
competition and deregulation, subjects like these will have a higher 
priority and disputes between competitors will be left to the 
marketplace for final decision. 
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ASSOCIATION OF BANK HOLDIHO COMPANIES 

The Role of Insurance in Bank Holding 
Company Activities 

May 19T9 
Introduction 

There Is a great deal of misunderstanding prevalent about the role 
or Insurance In bank holding company activities. This Is reflected In 
such comments as, "Banks should stay out of the Insurance business." 
The fact Is that banks and bank holding companies are not now in the 
Insurance business, nor could they enter the business. The role of 
Insurance for bank holding companies Is an extremely limited one, 
clearly defined and enforced by the Federal Reserve Board's Regulation 
Y on the one hand, and by the courts on the other. What Is permissible 
for bank holding companies is a small list of Insurance activities that 
must be related to an extension of credit. 

For example, bank holding companies, with one exception, are 
prohibited from selling any kind of Insurance to the general public. 
Moreover, bank holding companies may not sell or engage In: 

1. Life insurance; 

2. Insurance premium funding, i.e., the combined sale of mutual 
funds and insurance; 

3. Insurance for the bank holding company; and 

k. Insurance for nonbank subsidiaries of the holding company. 
Bank holding companies are currently permitted to sell: 
1. Credit life and credit accident and health Insurance sold in 
connection with extensions of credit. (This type of insurance, which 
Is not in controversy, may also be underwritten by bank holding 
companies . ) 
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2. Property and casualty Insurance sold In connection with 
extensions of credit. (For example. Insurance protecting on automobile 
or home purchased with a loon from an affiliated bank.) 

3. Insurance for banking subsidiaries of the holding company. 
1. Insurance to the public In towns under 5,000. (The Federal 

Reserve Board has been directed by the Fifth Circuit Court of Appeals 
to proceed with making findings of faot to support the validity of 
this authority.) 

In imposing such narrow restrictions on the Insurance activities 
of bank holding companies, the Fed has been guided by the legislative 
history of the Bank Holding Company Act. Prior to the enactment of the 
original Bank Holding Company Act (In 1956), bank holding companies had 
been selling Insurance as part of their general banking functions. In 
the years between 1956 and the 1970 amendments to the Act, the Fed con- 
sistently interpreted the law as authorising bank holding companies to 
engage In certain insurance agency activities. The 1970 amendments to 
the Act authorized the Board to continue to authorize the sale of 
Insurance by bank holding companies under approximately the same 
conditions as had pravallefl prior to 1970. 

Early In 1971, the Fed, In conformance with the Just-enacted 
anendments, launched a rulemaking proceeding which Included a hearing 
devoted specifically to Insurance agency activities. All parties had 
a full opportunity to present their views at this hearing. The Board 
Issued an Insurance ruling under Regulation 1 In August 19T1- 
Following a number of requests by Insurance agents and their trade 
associations, the Board authorized a series of hearlnga before an 
administrative law judge In 1973. Once again, Interested parties were 
permitted s full opportunity to be heard. The administrative law judge 
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subsequently handed down a decision, and the Board Issued a final 
decision In July 197*. On July 30, the Independent Insurance Agents of 
America riled suit in the U.S. Circuit Court or Appeals ror the District 
or Columbia challenging the Board's decision. This suit was later con- 
solidated with a similar suit pending in the Fifth Circuit, which ruled 
In 1976 and 1977 in favor of the Board In nearly every aspect. The 
IIAA later asked the Supreme Court to review the Firth Circuit Court of 
AppealB' decision. This request was denied In February 1978. 

The independent insurance agents and their trade associations 
thus have been making the same arguments without avail for ten years. 
Having failed to convince Congress to eliminate the sale of property 
and casualty insurance by bank holding companies in 1969 and 1970, 
they launched a concerted — and expensive — effort to block the 
Federal Reserve Board's approval of the same activities. How, after 
the expenditure of millions of dollars, the same independent agents 
and their trade associations have come full circle once again, asking 
Congress to prohibit the sale of property and casualty Insurance by 
bank holding companies, an action Congress refused to take in 1970. 

1. Immunity from Competition 

Legislation pending in Congress prohibits bank holding companies 
from selling property and casualty Insurance to their loan customers. 
3ank holding companies already are prohibited from selling to the 
general public insurance that Is not credit- re la ted (except In towns 
of under 5,000, as mentioned in the Introduction). 

The effect of these proposals Is to immunize Insurance agents 
from the very modest competition that now exists with bank holding 
companlea. Borrowing customers of bank holding companies will still 
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need to obtain insurance — which typically covers collateral, such as 
an automobile or a home — offered in connection with a loan, these 
consumers will nicely have to find another source for such Insurance. 
It Is clearly the hope of the independent insurance agents that the 
consumer will choose an Independent agent, but, as will be seen later 
on, there Is no guarantee that this will in fact be the case. In fact, 
the odds are increasingly against this happening becauae of price 
competition from "direct writer" companies. 

Me believe there is a total absence of the kind of overriding 
concerns that should be present before Congress acts to protect a seg- 
ment of business from competition. Congress should endorse vigorous, 
fair competition, rather than creating sanctuaries for a few privileged 
businessmen. 

It is worth noting that other types of financial intermediaries 
have not been hesitant about entering the insurance business. To our 
knowledge, no efforts have been made to stop them via restrictive 
federal legislation. Following are several examples. 

In a message to shareholders dated February 27, 1978, Finn M, V. 

Casperson, chairman of the board of Beneficial Corporation, Had this 

to say about Beneficlal's insurance activities: 

Th* growth of our Insurance Group is an excellent 
example (of profit). The Group's original purpose was to 
provide credit life and health insurance protection for 
customers of the Consumer Finance Subsidiaries, and that 
excellent source of business has enabled the Insurance 
operation to develop considerable financial strength of Its 
own. Now the Group is In a position to use that strength In 
other fields of Insurance — to reinsure coverages and to 
acquire blocks of business . , . 

In an Interview published In the Hew York Times for December 11, 

1978, Harry Jacobs, the new chairman and chief executive officer of 

Bache Halsey Stuart Shields Inc. said his firm was going into the 
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i business, "Product Una diversification Hill be a key 
element In the growth of the firm," Mr. Jacobs said, " and we feel 
that aelllng Insurance Is part of what we ahould do aa a diversified 
rinanclal service company. 1 ' 

Finally, In the August 8, 1977, issue of Business Meek , there was 
a feature article on Merrill Lynch t Co. entitled "The Bull in Banking's 
Shop." The thrust of the article waa the ventures by Merrill Lynch Into 
consumer banking. Almost aa an aside, the article noted that: 
"Merrill's Insurance subsidiary. Family Life Insurance Co, (with 43.9 
billion of insurance in force), whose policies are now sold mainly 
through savings and loan asaoclatlons , Is also likely to expand beyond 
Its 16-offlee network, as it broadens its product line." 

It appears that no matter what action Congress may take on behalf 
of the Independent Insurance agents, there Is no way that will render 
then safe from the Inroads of aggressive competitors. 
2. Ho Evidence of Unfair Competition 

Over the past ten years, the Independent Insurance agents have 
repeatedly alleged that they are victims of unfair competition from 
bank holding companies. They have, however, failed t 
their case. 

For example, the agents have complained that loan c 
bank holding companies are coerced to buy Insurance from the company 
at the same time that they obtain a loan. 

This allegation Ignores that fact that coercion Is Illegal. 
Section 106(b) of the Bank Holding Company Act Amendments of 1970 (12 
U.S.C. 1972) prohibits a bank from extending credit . . . 

... on the condition or requirement — 
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ner shall obtain some additional credit, 
property, or service from a bank holding company of such 
bank, or from any other subsidiary of auch bank holding 
company . . . 

In all the years that the question of bank holding companies' 
Insurance activities have been In dispute, the Insurance agents have 
not produced a single Instance of an Illegal tie-in. 

In fact, in January of this yeir, the Insurance Producers 
Political Action Committee In Bellevue, Washington, issued a bulletin 
to Insurance agents In Washington State pleading for any "example of 
abuses by financial institutions." "We need examples He can document 
and If possible, clients who will be willing to testify . . . The 
need for this information Is urgent." Apparently, the plea did not 
produce the Intended reault, becauae a restrictive bill sponsored by 
the Independent Insurance agents In Washington failed to pass thla 
year. 

Not only have the independent Insurance agents failed to come up 

with any evidence, but the agency entrusted with the enforcement of 

the antl-tle-ln provision, the Justice Department, has found that the 

law Is being complied with. In 1972, Donald I. Baker, then Director 

of Policy Planning in the Department's Antitrust Division, said: 

The Department of Justice supported section 106 in 1970 
as a useful and workable provision We are delighted to see 
this Indicated by broad-scale compliance since then.l/ 

In September 1977, Chairman St Oermain of the Subcommittee on 

Financial Institutions Supervision, Regulation and Insurance queried 

the Department about Mr. Baker's statement, A month later, the 

Department responded: 

1/ "The Bank Holding Company Amendments Revisited," speech by Donald 
T. Baker, Director of Policy Planning, Antitrust Division, Department 
of Justice, to the Governmental Affairs Conference, American Bankers 
Association, Washington, D.C., July 20, 197?- 
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... In view of the lack of a need for actual enforcement 
efforts, and of the lack of significant complaints of viola- 
tions, we believe that the general compliance noted by the 
Department In 1972 is continuing. 2/ 

The Department's conclusion la entirely consistent with a study 
conducted by the staff of the Federal Reserve Board and released In 
October 1978. It Is entitled "A Study of Tle-Ins Between the Orantinj 
of Credit and Sales of Insurance by Bank Holding Companies and Other 
Lenders." The authors reported that a canvass was made of the consumer 
complaint files of the Board, and that "no complaints had been filed 
since 1970 alleging violation of section 106 of the Bank Holding 
Company Act Amendments of 1970 by either businesses or consumers." 

Perhaps the most significant result reported in the Fed study was 

new evidence, based on a comprehensive survey of consumers, that led 

the authors to conclude: 

. . . The relatively low proportion of loan customers, 
especially those of retnilers or commercial banks, who per- 
ceive pressures, either explicitly or Implicitly, to make 
the oint purchase is not consistent with the hypothesis 
that involuntary tyinG is widespread. This conclusion is 
Given further support by the Very high rate W approval of 
the service and by the high proportion of customers who do 
not regard the service as expensive. 

This is now the second broad study of consumer credit practices 
to have arrived at the same result. Another major study, conducted by 
Ohio University and cited in the Fed's study, also found no support 
Tor the tying allegations. The similarity of the conclusions of tliose 
two major studies should be enough to lay this question to rest, 

A footnote to this discussion may be In order. Under the Truth 
in Lending regulation of the Fed (12 C.F.R. §226 .1(a) (6)) , lenders 

2/ Hearings on H.R. 9086, Subcommittee on Financial Institutions 
Supervision, Regulation and Insurance of the House Committee on 
Banking, Finance and Urban Affairs, Part 3. September 19, 20, 31 and 
22, 1377, page 1577. 
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must include the cost of insurance In the confutation of the rina--.ce 
charge "unless a clear, conspicuous, and specific statement In writing 
i;i furnished by the creditor to the customer setting forth the cost or 
the insurance If obtained through the creditor and statins that the 
customer may choose the person through which the Insurance Is to be 
obtained." Thus, every borrower obtaining a loan covered by Truth In 
Lending enjoys the protection of receiving a written statement, 
regardine his or her rights to obtain insurance from any source. 
3. Harm to the Business 

The insurance agents argue that because of the "unfair" 
competition they face from bank holding companies, their buainess is 
being harmed. There is, again, no evidence to support this allegation. 

In fact, a witness for the II AA said as much at hearings before 
the Senate Banking Committee on June 23, 1978. At that time, the wit- 
ness was aaked Tor data to show the growth or decline of the 
Independent agents' business relative to bank holding companies. 

The spokesman replied: 

Hell, since the 1970 amendments, based on the 
initiative or the IIAA. there have been relatively few bank 
holding companies that have succeeded In getting into the 
business. So we really don't have that much experience . . . 

While we can state unequivocally that bank holding companies are 

causing no significant harm to the Insurance agents, their business Is 

undeniably suffering from competition from other sources. The best 

evidence of this is contained in an article entitled "The Last 

Manifesto," by Tom C. Johnson, executive vice president of the Florida 

Aasoclatlon of Insurance Agents, and published In the November 1978 

Issue of Independent Agent magazine. The article summarizes a 

presentation Mr. Johnson made to the September 1978 annual meeting of 

the IIAA, 
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In his article, Mr. Johnson told the agents they have lost 
forever their formerly dominant share of the personal property and 
casualty Insurance business. Competition — In the form of "direct 
writers" such as QEICO, State Farm, Nationwide, Allstate, Prudential 
and lit trope lit an — have carved out a larger and larger portion of the 
market, using mass advertising and lower prices. As a result, the 
direct writers now have over half of the automobile Insurance market, 
and their share of the homeowners' Insurance market Is nearlng forty 
percent. These gains, Mr. Johnson emphasized, have come at the 
expense of the Independent agents. 

The causes, according to Mr. Johnson, are clear. He told the 

Your system does not demand top efficiency. lour 
system doss not encourage new production. Tour system does 
not encourage new methods. lour price Is too high. 

Mr. Johnson's comments underline an Ironic fact. 

While the Independent agency system Is reeling from competition 
from within the Insurance Industry, congress is being implored to 
underwrite the system against competition from bank holding companion, 
whose market share is so slight it wasn't even mentioned by Mr. 
Johnson. 
1. Exemp tion from the Antitrust Laws 

The MeCarran- Fergus on Act exempts insurance from the restrictions 
imposed by the Sherman and Clayton Acts. It la Ironic that the inde- 
pendent agents are seeking to use federal law, from which they are 
immune, to foreclose competition from bank holding companies. This 
Is a case of wanting It both ways — exemption from federal regulation 
on the one hand, and protective legislation on the other. 



> y Google 



The national Commission for the Review or Antitrust Laws and 
Procedures recommends tin a report dated January 21) that the current 
broad antitrust Immunity for the Insurance business be repealed. It 
recommends that state regulatory authorities place maximum reliance on 
competition In pursuing their regulatory objectives. It also said 
further study of the Insurance business should be undertaken by 
relevant congressional committees or by a special presidential 
commission. 

The commission said: "The justification for antitrust immunity 
and of state regulation (of Insurance) must ... be evaluated in light 
of present Industry conditions and emerging concerns about the role of 
competition in achieving particular social goals. " Regulation, the 
commission said, "should eliminate competition only when truly essen- 
tial to the achievement of articulated public objectives, and the 
regulatory techniques chosen should operate in the least anti- 
competitive manner possible." 

These standards should be used to evaluate the merits of the 
insurance agents' bill. We believe It Is impossible to reconcile the 
public's gains from competition In the Insurance marketplace with the 
agents' protectionist bill. 

Moreover, we submit that at a time when the entire antitrust 
treatment of the insurance industry Is being called into question, It 
Is not appropriate for Congress to move ahead with another layer of 
competitive protection for this industry. We believe the insurance 
agents' bill should only be considered In the context of the pending 
reexamination of the McCarran-Perguson Act, and should not be enacted 
Independently of such a reexamination. 
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11. 

5. Single Interest Legislation 

1'hia bill Is clearly discriminatory. It singles out bank holding 
companies as the only financial institutions to be subject to 
restriction. The bill does not address the insurance activities of 
other competitors, including savings and loan associations, their 
holding companies and their service corporations; mutual savings banks: 
credit unions; finance companies; and mortgage bankers. The insurance 
activities of all of these Institutions are either totally free of 
federal regulation or, ir regulated, go beyond the limited scope of the 
activities allowed bank holding companies by the Federal Reserve Board. 

For example, mutual savings banks in Hew York State are famous 
for their life insurance sold to depositors, and this form of life 
insurance la often cited as a "best buy" for consumers. Fortunately 
for the savings banks and their customers, there Is no federal regula- 
tion of this type of insurance at all, and the bill would have no 
effect on it. 

Savings and loan service corporations' insurance activities are 
quite broad . These S1L service corporations are authorised by the 
Federal Homo Loan Bank Board to engage in: "(li) Serving as Insurance 
broker or agent, primarily dealing in policies for savings and loan 
associations, their borrowers and aceountholders , which provide pro- 
tection such as homeowners', fire, theft, automobile, life, health, 
accident and title, but excluding private mortgage insurance." (12 
C.F.R. 515.9-l(aK«Hix).) According to the General Accounting 
Office, there were approximately 2,000 SSL service corporations at the 
end of 1976. (QAO Report to Congress, June 11, 1978, page 1.) Why 
is it in the public Interest to ban bank holding companies from selling 
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property and casualty Insurance to their loan customers while SftL's, 
via their service corporations, may continue to sell such Insurance to 
both their loan and savings customers? 

The Federal Home Loan Bank Board's regulations for SSL holding 
companies permit them to engage in "(2} conducting an insurance agency 
or escrow business." (12 c.P.R. 581.2(b) (2) . ) Again, the question 
must be raised as to the reason Tor permitting competitors of bank 
holdlnp: companies to continue to engage In a business that would be 
prohibited for bank holding companies themselves. 

These examples show the legislation Is discriminatory. There la 
no public Interest argument of which we are aware that would Justify 
such discriminatory treatment, and, indeed, we believe there is no 
constitutional basis for denying one business equal treatment under 
the laws. 
6. In surance Redlining 

The question of whether the Independent Insurance agents of 
America are able or willing to sell insurance to large numbers of 
households In the United States has received considerable attention In 
recent months. So far as we know, the question has not been answered, 
while many problems have been found to exist. 

It Is Ironic that this legislation bars bank holding companies 
from serving many of the some individuals who up to now have found 
obtaining property and casualty insurance to be difficult and expensive. 
There has been a trend In some areas, for example, of Insurance agents 
moving out of central cities to suburban locations while falling to 
serve the households remaining behind. Perhaps the most vivid case of 
such actions occurred In Chicago In 1976. The episode, which amounted 
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13. 

to a crlsla In tha availability of homeowners' Insurance In large parts 

of Chicago, was described In detail In a report dated September 6, 1977. 

that waa submitted to the Illinois Department of Insurance by Anton R. 

Valukas and Richard C. Bollow. The report, entitled "Discrimination In 

the Sale of Homeowners' Insuranoe In Illinois," found that! 

Many Chicagoans are In fact being treated as second 
clasa citizens In the insurance market . . . (Homeowners 
seeking to modernize their dwellings) are unable to find 
agents in their areas who will write homeowners insurance 
... If neighborhoods In Chicago, East St. Louis and 
elsewhere in this State are to remain viable, homeowners In 
these areas must be able to obtain Insurance coverage at 
reasonable rates. 3/ 

If Congress wishes to assure the provision of Insurance services 
to all qualified American*, then it must face the question of whether 
the American agency system Is adequate to the task. The Valutas Deport 
and the HUD study (see footnote 3/} raise serious doubts that It is. 

The Association of Bank Holding Companies Is not suggesting that 
the sale by bank holding companies of property and casualty Insurance 
will lead to the solution of the problem of Insurance redlining, but 
we do say that banning our companies from the market Is no way to help. 
Also, under the Community Reinvestment Act, bank holding companies have 
a legal requirement to serve their communities; no such requirement 
exists on the part of insurance agents or underwriters. 

It should be noted that by denying bank holding companies the 
opportunity to Berve their customers in this area, Congress would be 
taking away from bank holding companies an activity which would help 
fulfill their commitment under the CHA. Protection of a declining 

V The above quotation la cited on pages 31-32 of Insurance Crisis In 
urban Anorica, a report prepared by the Office of the Federal Insurance 
Administrator, U.S. Department of Housing and Urban Development, Hay 
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industry thus would be given precedence over the Implementation of 

this new law. 

7. President's An tl -In flat Ion Program 

Enactment of thin bill la contrary to the President's Anti- 
Inflation Program. The White House on October 21, 197B, issued a 



"White Paper" on the antl-lnflat 

"Regulatory Policy ," the paper a; 

During the last decade 
protect the environment and 
and consumers These goals 
they are not free. Regulat: 
' i and hem 



program. Under the heading of 

id! 

we have expended our efforts to 

the health and safety of workers - 

are central to our welfare. But 

designed to achieve these 

consumer prices. We must 

abandon our regulatory goals, but we must attain them 

* Imposing unneceaeary burdena. 



It is vital that equal attention be paid to decisions 
that impose costs on the public through raising private 
sector prices ss to those that involve the expenditure of 
funds through the budget . . . 

At a time when Inflation is the number one economic 
problem, it is especially Important that the pressure of 
Individual groups that seek government measures to protect 
them against domestic and international competition be 
resisted. 

The Association of Bank Holding Companies believes that this 
legislation clearly falls in the category of "meaaurea to be resisted. * 
Congress la being asked to reward a business by granting It competitive 
protection even though there is ample evidence that consumers would 
benefit from more competition in the insurance market. 
8. Opposition of the Regulatory Agencies 

The Federal Reserve Board, the Comptroller of the Currency and 
the Treasury Department opposed enactment of similar legislation in 
1978. Furthermore, a spokesman for the Justice Department, In testi- 
mony on restrictive bank holding company legislation In the Senate, 
cautioned against enactment of protectionist legislation. 
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An excellent summation of agency objections Is contained in a 

letter dated June 16, 197S, to Congressman Ashley from Chairman Killer 

of the Federal Reserve Board. Chairman Miller said: 

... It has been recognized by the Board and the Federal 
courts that the sale of the above-described types of Insur- 
ance (property and casualty Insurance by bank holding 
companies and their subsidiaries provides benefits to the 
public and encourages competition within the insurance 
Industry. Furthermore, the Board ha 
the contrary and believes that the s 
companies and their subsidiaries to 
should be continued . . . 

"" It has been the Board's experler 

holding companies and their ' ' " 
types of Insurance is pro-competitive 
the public, such as the convenle 
chasing insurance and securing a 
in making one payment that lnclt 
the Insurance premium. Furthem 
years of proceedings with respect to 
been no evidence of any specific violation or the anti-tle-in 
provisions of section 106 of the Bank Holding Company Act 
resulting from the combination of the making, of loans and the 
sale of Insurance by a bank holding company or its 
subsidiaries. 

There Is also no empirical evidence supporting the need 
for a limitation on the insurance activities of bank holding 
corspanies at this time. Preliminary results from a forth- 
coming Board staff study of bank holding company Insurance 
activities aujgetfts that while 60 percent of the responding 
Institutions auth.-irlied to engage in the insurance agency 
business offer property and casualty Insurance, 91 percent of 
these are colnr so under the permanent or ten-year grandfather 
provisions In section 4(a)(2) of the Bank Holclng Company Act. 
There are several reasons for this lack of hank holding com- 
pany activity in the insurance business Board rulings under 
section c)[6) have provided that the only kind of insurance 
bank holding company subsidiaries may currently provide to 
the public is the type of Insurance directly related to an 
extension of credit . . . 

Also, 15 States, including lieu York, Georgia, California, 
Florida, and Pennsylvania not prohibit or severely limit 
bank holding -companies from encaging In insurance activities 
other thai, credit life and credit accident and health. It 
would appear, therefore that the Involvement of bank holding 
companies In the property and casualty Insurance Industry Is 
not significant and their presence where noted Is limited In 
scope by Board rulings and State laws. Thus, to restrict 
their presence still further would not be in the public 
interest since it would foreclose forever whatever opportunity 
might exist for additional competlt' 
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Association of Bank Holding Companies 

Statement to 

Senate Committee on Banking, Housing ami Urban Arfairs 

In Opposition to 

S-39 

The Association of Bank Holding Companies is a voluntary trade association 
established in 1958 to represent bank holding companies regulated by the Federal 
Reserve Board ("Board") pursuant to the Bank Holding Cnrpany Act of 1956 ("Act"). 
We agree with the Board, the Comptroller of the Currency and the Federal Deposit 
Insurance Corporation that the provisions of S. 39 would drastically change the 
future regulation of bank raiding companies and banks. Msmbers of the House 
Banking Conmlttee shared our ceneem and rejected these proposals during the 
consideration of the Financial Institutions Regulatory Act in June 19TB, by 
such an overwhelming vote that no House action is scheduled this year. 

The provisions of this bill raise a host of issues fundamental to the 
structure and operation of commercial banking in the United States. In the course 
of this statement, we Intend to deal with these issue:: in turn. But to do 30 
effectively, we believe it is Imperative that a record be made of what has trans- 
pired in the Implementation of the Act, particularly 3lnce the enactment of the 
1970 Amendments to the Act. Unless this historical perspective is set forth, 
there is a danger that proposals will be made, and responses provided, without 
the benefit of the factual data that is needed to permit an informed Judgment. 
Bank }!oiaing Companies Prior to 1956 

Although bank holding companies first appeared in the United States around 
the turn of the century, the first substantial number of companies was organized 
in the late 1920's. The Banking Act of 1933 recognized the existence of these 
companies and subjected those companies affiliated with Federal Reserve member 
banks to certain restrictions and to limited surveillance by the Board. 
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2. 

□urine the 1930's and 'Wo'a, bank holding companies grew noderetely In sise 
and lurfcer. After World War II, concern was expressed by the federal banking flgencieii 
and by acme ranters of the Congraaa that the unregulated acquisition of banks and 
nonbanklng businesses by bank holding companies could cause potential problems In 
the future. These concerns led to the enactment of the Bank Holding Company Act of 
1956. 
P» 19^6 tot 

The 1936 Act gave the Board authority to reoilate bank holding companies 
controlling two or more banks. In regard to bank acquisitions, prior approval of the 
Board was required for each acquisition and no bank could be acquired outside the 
home state of the bank holding ccnpany unless the state to be entered spenl finally 
authorized such acquisitions. Bank holding ciinpanj.es operating in Dare than one 
state were "grandfathered" by the 1956 Act. The limited authority for bank holding 
cmpany entry Into nonbanklng businesses was further restricted by Interpretation to 
those activities where there was a significant and direct oomection between the 
activity and the business of managing and controlling banks. By the end of 1956, 
53 companies had registered with the Board. 'Che banks affiliated with these companies 
held 7-5 per cent of total cccmarclal bank deposits. 
The 1966 Amendments 

In 1966, the Congress amended the Act to Incorporate a number of technical 
changes necessitated by the Board's experience In administering the Act. More 
significantly, the amendments established new competitive standards for future 
acquisitions of banks parallelling the provisions of the Bank Merger Act of 1966. In 
effect, Ccngress applied traditional antitrust standards to these future acquisitions, 
and required that the Board take them Into account in reaching decisions on Individual 
applications, tfareovar, the Justice Department was explicitly given the opportunity 
to challenge In court Board decisions approving any future acquisitions of banks. 
Since this provision relates to later discussion, we will quote the 
provision now (Section 3(a)); 
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(o) 'lire Board snail not approve — 

(X) any acquisition or merger or consolidation under this section which would 
result in a monopoly, cr which would be In furtherance of any combination or con- 
spiracy to monopolise or to attempt to monopolize the business of banking In any part 
of the United States, or 

(2) any other proposed acquisition cr merger or consolidation under this 
section ithose effect In any auction of the country may be substantially to lessen 
competition, cr to tail to create a monopoly, or which In any other manner would bo 
In restraint of trade, unless It finds that the anticompetitive effects of the pro- 
posed transaction are clearly outw»igt«d In the public Interest by the probable 
effect of the transaction In meeting the convenience and needs of the conmunity to be 

In every case, the Board shall take Into consideration the financial and managerial 
resources and future prospects of the company cr companies and the banks concerned, 
and the convenience and needs of the community to be served. 

The effect of this provision In the Act la to establish uniform standards for 
the Board and the courts In evaluating tha legality of the acquisition of banks by 
bank holding companies. These provisions assure the preservation of the public's 
Interest In the pronation of tree and fair competition. Bank holding ecmpanlea are 
required to furnish the Board a great deal Of specific information whan submit tine 
their applications for the acquisition of banks, and the Board supplies copies of the 
applications to the Department of Justice for comment. Because of the extensive 
nature of the information sought by the Hoard, the preparation of applications has 
become a s p eciali s ed undertaking of Its owi, consuming mare and more humn and 
financial resources. In many cases, the Board's staff win seek additional data In 
order to clarify or add to Information already in hand. The result of this process 
is the compilation of exhaustive data that serves as a basis for the Board's decision 
on each application. Each such decision is subject to challenge by the Justice 
Department and to review by the Federal Court of Appeals. 

We believe this process, while costly to the applicant holding companies, fully 
meets the Congressional concern expressed In the Act to carefully weigh aa to each 
application: (1) the competitive consequences; (2} the financial and managerial 
resources end future prospects of the institutions Involved; and (3) the convenience 
and n eeds of the ecmuunltlaa to be served, to propose further restrictions on bank 
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holding company acquisitions suggests that the existing previsions and related 
administration are Inadequate. Cur Association believes very strongly that the 
present statutory safeguards have proven more than adequate to protect the public 
interest. We believe the evidence provided by the Board's administration of the Act 
supports this view. It Is Incumbent on proponents of additional restrictive proposals 
to cone forward with more than undocumented assertions that the operation of present 
law Is Inadequate. 

By the end of 1966, there were 65 hank holding companies regulated by the Board, 
and banks affiliated with these companies held 11.6 per cent of commercial bank 
deposits. 
The 1970 Amendments 

As Indicated earlier, the 1956 Act applied only to holding companies: owning or 
controlling two or more banks. In the late 1960's, public officials became 
about the growth of corporations controlling only one bank, the so-called " 
holding companlea", the nenbank activities of which were unregulated. Ihis concern 
was the principal cause of the enactment of the 1970 Amendments to the Act. 

As we see it, the major purposes of the 1970 legislation were as follow: 

(1) Regulation of One-Bank Holdlnp Companies . The Amendments extended the 
provisions of the Act to cover corporations and partnerships owning or controlling 
one bank. The Impact of thla provision is illustrated by the fact that the nurabur of 
bank holding companleB regulated by the Board Increased during the first year of the 
Board's administration of the 1970 Amendments from 121 companies (as of December 31, 
1970) to 1,567 a year later. Since 1971, the number of bank holding companies 
registered with the Board has Increased at a much Blower rate and at the end of 1978, 
there wore 2,222 registered companies. 

It Is Important to recognize that much of the "growth" In bank holdinc company 
assets that las occurred In recent years has simply been the result of the decisions 
of bonk managements to reorganize Into a holding ccopany format. Obviously, when a 
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bank converts to a one-bank holding company, that action adds nothing to aggregate 
n local, state or national banking markets. Oils fact Is so central 
. we Mill eminent on It In greater detail. 
The effect of the movement to the holding eenpany Htructure In comrercial 
banking, ami the enactment by Congress of the 1970 Amendments, was to produce a 
gigantic one-tine Junp In the amount of banking deposits controlled by bank holding 
companies. At the time of the 1970 Amendments, deposits in tailtljale bank holding 
companies' bank subsidiaries cane to 16.2 per cent of total bank deposits (573.1 
billion). Total deposits In subsidiary banks of one-bank holding coopamea at that 
time came to about 38 per cent of total bank deposits ($191 billion). Combining the 
deposit totals for the two types of holding companies can moke It appear that an 
undesirably large expansion In bank holding companies occurred when, In fact, all 
that book place was a corporate restructuring In cany hundreds of banks. ITils 
restructuring produced no change In the underlying deposits or competitive position 
of the individual Institutions. Accurate analysis of banking data related to 
competition clearly requires more than simply coming up with rough aggregations of 
measures such as total bank holding company deposits. (See "Aggregate Bank 
Competition and the Competition In Banking Act of 1975" by Manfred 0. Peterson, 
Issues In Bank Regulation, Bank Administration Institute, Sumner 1977, p. 37.) 

Because of the evolution of the Act and the efforts, by the Board to 
conscientiously administer it, a wealth of data has been assembled that has been 
utilized by researchers to develop measures to Indicate degreea of competition In 
markets for banking and other services offered by bank holding companies. A recent 
study, "Concentration Ratios and Cornierclai [tanking: Use and Limitations", 
commissioned by our Association aixl conducted by Oolembe Associates, illustrates the 
United value of using ratios to measure concentration. Another study, by Samuel 
H. Talley of the Board's staff, reporting on trends In aggregate concentration In 
banking, deserves the particular attention of the Committee, ilr. Talley found that, 
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Airing the period 1966 to 1975, nationwide concentration (the per cent of total 
domestic deposits held by tie 100 largest banking organizations) fell 1.1 percentage 
points, from 19-0 to 47.9 per cent. Thla contrasts with the experience of the period 
1957 to 1968, when nationwide concentration rose slightly from 46.2 per cent to 49.0 

It should also be noted that the percentage of commercial bank deposits held 
by all banks affiliated tilth bank holding companies has declined from 68.1 per cent 
In 1971 to 67.1 per cent In 1975 to 66.1 per cent In 1976. 

Ha agree that all data of this nature should be used Judiciously because 

concentration In banking markets can be Judged an different levels — International, 

national, regional, state and local — and by different raeasuremsnta. Nevertheless, 

the data do at least provide a caution tothowwho might be unduly linpressed by staple 

aggregations of nunfcera. 

(2) Expansion of Section 4(c)(8) Activities . Another Important result of the 

1970 Amendments was revision of section 4(c)(8) of the Act to psmlt bank holding 

carpmiles to broaden the ranee of financial services offered to the public. Die old 

language of the section, as Interpreted by the Board, had been recognised as 

unnecessarily constricting and as thwarting efforts by bank holding eanpanles to 

meet the financial needs of their cuatcmera. Itaere had been fewer than 30 approvals 

by the Board under the old language and almost all of these related to Insurance 

activities. When Board Chairman Burns testified before the Senate In 1970, he 

outlined the acopn of activities that the Board night consider permlBslble inter the 

proposed amendment to section 4(c)(8): 

"... In the Board's Judgment, authorized subsidiaries might well include 
those engaged in lending funds on their own account or for the account of others; 
acting as Investment adviser; operatlns a 'no-lcad' sutual fund; leasing equipment 
where the lease is really a form of security for financing; performing Insurance 
Functions 111 connectlcn with services offered by other subsidiaries; providing 
bookkeeping or data processing services; originating, servicing, and selling mnrt- 
i^ee loans; acting as travel agent or issuing travelers checks; mid making equity 
lmestemta In comrunlty rehabilitation and development corporations engacrd In 
providing better housing and employment opportunities for people of low cr 
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After sxtenalve hearings, tlie Board has adapted regulations (Re&ilaticn Y) 
authorlElne all of theae activities with certain limitations and conditions, except 
thOM of operating a "no-load" mutual fund and of acting ea travel agent. The 
Board's list of peimioslble activities also Includes trust services, rull pay-out 
leasing of real property, courier services and consulting services for non- 
affiliated banks, subject to restrictions in each Instance. We submit that these 
approved activities are not only "closely related to banking", as required by the 
statute, but actually are "banking" In the sense that many banks have engaoed 
directly In virtually all of these activities for a nu*>er of years. 

It Is inpartont to note that section K(c)O), ss amended In 1370, requires the 

Board In passing on each Individual application to engage in a "closely related" 

activity to determine also: 

. . . whether Its psrfoimsnce by an affiliate of a holding company can 
reasonably be expected to produce benefits to the public, such as greater convenience. 
Increased competition, or gains In efficiency, that outweigh possible adverse effects, 
such as utftua concentration of resources, decreased or unfair competition, conflicts 
of Interest, or unsound banking practices . . . 

Ihe Board has taken its regulatory responsibilities under section 4(c)(8) very 

seriously. Mich tins, effort and expanse has gone Into sopliistlcated and thorough 

analyses to provide the Board with information on which to base Its decisions in 

light of the statutory puipose. As an example of the care with which the Board has 

proceeded, it is useful to list the activities the Board has found to be lupermlaalble 

for bank holding companies under section 4(c)(8); 



(c) Deal estate brokerage 

(d) Land development 

(•) nsal estate syndication 
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(f) Management consulting for ncnbankiiic organisations 

(a) Property management rnt part of trust activities 

(h) Acting as travel agent 

(1) Savings and loan association 

I* have not agreed with all of these decisions of the Board, but we do believe 
it is entirely clear that the Board has strictly construed the language of section 
1(c)(0). 

(3) Public Benefits . Ah indicated In the above-quoted portion of section 
•Kc)(8), Congress was concerned that, In allowing bank holdlnc companies to encage In 
activities under section t(e)(8), the Hoard should perceive public benefits. Cne 
aspect of this concern Is that Congress expressly provided In section 4(c)(3) an 
encouragement for de novo entry into permissible activities , so that new sources of 
ccnpetltlcn for financial services could more readily emerge as consumer alternatives 
to established businesses. The overwhelming majority of applications approved by the 
Joard under section 4(c)(8) have been for de novo activities as opposed to the 
acquisition of going concerns. We estimate that more than 80 per cent of the appli- 
cations approved have been for the establishment of new businesses. 

Another concrete example of haw the public has benefitted frcn bank holding 
companies' engaging In approved activities shows up In credit life Insurance 
underwriting, '.'lie first two applications approved by the Board, In February 1973, 
contained ooudtments fran the applicants to reduce premium rates on credit life 
insurance by 15 per cent in one case and from 7 to 20 per cent in the other. (See 
applications of Fourth Financial Corporaticn to retain Fourth Financial Insurance 
Ccnpany and Industrial national Corporaticn to acquire Consumer Life Insurance 
Ccnpany.) This same pattern of reduced premium rates or increased policy benefits 
has been followed in all credit life insurance applications approved by the Board 
since then. 

The Board's decisions on numerous applications are replete with examples of Its 
n the need for applicants to demonstrate how their proposals are 
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expected to benefit the public. The board has required specifics. Broad 
generalities are not sufficient. 

A detailed analysis of benefits to the public in section 4(c)(8) acquisitions 
la found In the study by oolento Associates entitled "Evaluation of Public Benefits 
Arlalne frets ilatik Holding Conpany Ifcnbank Expansion". 

I'll Protection of CoKpetltors . Congress in 1970 amended the Act to make sure 
that the Interests of competitors In section 1(c)(8) activities Mere respected. The 
Hoard has adopted procedures to assure uuipetltors of an opportunity to participate In 
proceedings to formulate regulations and to express their views on individual 
applications filed pursuant to the Board's regulations. They also nay avail themselves 
of the Judicial review provisions of the Act. It la extraordinary that cenpetitors, 
even potential cenpetitors, can by statutory authority Intervene to prevent someone 
else entering into business in competition against them, la put It mildly, our 
cenpetitors have not been timid in availing themselves of the opportunities provided 
for them. 

The procedures new in effect can be well illustrated by the protracted history 
associated with the consideration by the Board of the conduct Of insurance agency 
activities by bank holding cenpanies. Banks traditionally have engaged directly or 
indirectly in the insurance agency business, and prior to the 1956 Act, this was true 
also of bank holding coipsnies. Although the language controlling the Board's 
authority in this area under the 1956 Act was narrowly drawn and interpreted, the 
Board pries* to 1970 recognized that this activity was In the public Interest and hod 
acted to permit bank holding companies to acquire subsidiaries that served as 
insurance agencies where the Insurance was related to the business of the catpanles' 
bank subsidiaries. Senator Bennett of Utah, one of the Senate Conferees, alluded to 
this fact during the Senate debate on the Conference Committee Report on the 1970 
Amendments, when he had the following discussion with the Senate Banking Camulttee 
Chairman, Senator Sparknnn of Alabama: 
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"Senator Bennett: . . . Ihe Federal Oku - .- 

of section 1(c)(3) for the past 14 yean has approved insurance activities for bank 
holding companies, and there wsa no Intent on the part of the conference ocnalttse V 
overrule these past decisions. Furthermore, the new language of section 4(c)(8) 
dearly gives the Federal Reserve Board broader discretion than It now has to make 
determinations of permissible activities. Federal Reserve Chairmen a 
hie taatlMony before our ctranlttee that the Board believed that maun 
the activities bank holding conpsnlss should be permitted to engage In. niereforo, 
the Hoard will have ample authority to approve insurance activities, and we eipect 
the Beard Mill do so when it considers than proper. 



"Senator Spartan: I feel that that la a fair si 

be well to point out, as the Senator from Michigan will recall, that the House bill 
had In It the so-called 'laundry list'. We decided In the Senate that that was not 
the way to handle the natter. First of all, we did not know whether we could Include 
all of them. We do not know what the situation will be 10 years In the future, and 
so forth. 

"We readied a decision that the whole thing ought to be flexible, that it ought 
to be lodged In the hands of the Federal Reserve Board to carry cut the guidelines we 
set. I think the answer would be that It is left In that manner." (Dally 
Congressional Record, December 18, 1970, page S. 20645.) 

In view of this past history. It cane as no surprise when, on Jsnusry 29, 1971, 

the Board issued Its first proposed regulation under the amended section 4(c)(8), the 

fallowing activity was Included: 



All Interested parties ware given an opportunity to submit c 
on this proposal. Subsequently, at the request of the Insurance agents, the Board 
announced that it would hold a hearing on the proposed Insurance agency activity. A 
hearing was held Hay 12, 1971, and the Insurance agents and other Interested parties 
participated. Following this nearlng, the Board on August 5, 1971, amended its 
proposal and adopted a final regulation effective September 1, 1971, permitting a 
bank holding company, with prior Federal Reserve approval, to engage In the insurance 
agency activity under certain condlticns . 

Pursuant to this regulation, a nuifeer of bank holding companies filed 
applications beginning In September 1971 to engage In this activity, However, 
representatives of the Insurance agents objected, to these applications and requested 
hearings on seen Individual application. 
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In March 1973. the Board announced that the hearings requested by the Insurance 
agents en the pending insurance agency applications would bo held before an adnlnia- 
trative lex Judge (hearing sxaulner). The hearings Here held beginning June 11, 1973. 
the administrative lax Judge rendered a decision on en application September 7, 1973. 
and on five other applications November 9. 1973- The Board In January 1971 approved 
one of the— applications, subject to certain conditions, and the Insurance agents 
filed a petition for a review of the Board 1 a decision with the Court of Appeals. In 
September 1977. that court rendered a final decision, and in February 1976. the 
Supreme Court denied certiorari. Subsequently, the Board approved additional 
applications In July 1974 and September 197* , with the last group of approvals being 
announced July 14, 1975- These decisions ware also appealed by the Insurance agents 
to the Courts. 

Clearly, the Interests of the Insurance agents have been well protected. But 
the fact that the final decision In soma cases has been delayed for over si* years, 
with no certainty that final resolution is imminent, raises other questions of equity. 

While these cases neve dragged on, competition has been stifled, substantial 
coots. Including but not limited to attorneys' fees, have been Incurred, and tba 
regulatory process has gained further notoriety. Arriving at equitable public policy 
decisions Is a cenplex and demanding task, and we readily accept the need for federal 
relation of bank holding companies. At •one point, h o wev er , a Una needs to be 
drawn between giving opponents of an action a fair hearing, on the one hand, and the 
suppression of fair competition and the distortion of free market forces, on the other. 

liaadlesa to say, we believe Congress should focus on ways of permitting 
regulatory decisions to be dore timely. More timely decisions will save money, and 
hold out the promise of Increased competition, leading to benefits to the consumer in 
lower coats and wider choices. At the very least, Congress should not encourage 
measures that will increase paperwork, raise costs, and promote delays in resjlatory 
actions, looey's economy la not working the way our economy did tan or twenty years 
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ago, and awe or the blare has to go to the enormia Increases In mfk and coots 
needed to acccmplloh relatively simple objectives, such as opening a new business. 
Our nation sltply cannot afford to allow f&ieral regulatory policy, no natter low 
well meaning, to stifle competition, another businessmen In paperwork, and raise 

(5) "He-Ins" . Congress evidenced Its concern with possible unfair competitive 

practices by adopting section 106 of the 1970 Amendments. This provision specifically 

prohibits "tie-ins" Involving bank holding companies and banks, and Is in addition to 

the general federal antitrust law prohibitions against ''tie-ins" and other coercive 

practices. The effectiveness of section 106 was emphasized In a speech by Donald I. 

Baker, than Director of Policy Planning In the Antitrust Division of the Department 

of Justice: 

'"an Dcpai'toent of Justice supported section 10G In 1970 as a useful and 
workable provision- Vie arc delighted to see this vindicated by broad-scale com- 
pliance since then." ( The Bank Holding Cospany teendnents teylalted. July 20, 
1972, American Bankers Association National Governmental Affairs Conference . ) 

We are pleased that there has been no change In the Justice Departuent ' b view 

since that tine, as is shown by the statement of Russell T. Baker, Jr., Deputy 

Aaslatant Attorney Genera,', that: 

"... mb believe that the general compliance noted by the Department In 1972 
Is continuing.'' [Subccraaittee on Financial Institutions Supervision, Regulation and 
Insurance, House Committee on Banking, Finance and Urban Affairs, Hearings on The 
Safe Banking Act. II.R. 9086, Part 3, September 20, 1977, p. 1577- ) 

Bank Holding; 



'Je believe that the overall goals Congress sought In enacting the 1956 Sank 
Holding Ccmpany Act, and the subsequent asendnents to the Act, have been achieved. W 
believe the Board should be c uui c nd e d for Its accomplishments in administering the 
Act over the years and particularly far Its conscientious Implementation of the act 
as broadened by the 1970 Anendnents. There Is no doubt that bank holding companies 
are subject to detailed and comprehensive regulation, but regulation resulting In 
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clear benefits to the economy In the eddltlcn of new services ami Jobs. We supported 
the Board's proposals contained In the Financial Institutions Regulator Act of 1978, 
for additional penalties and remedies, which enhanced the execution of the Act. 
Beyond that, the Congress should encourage the Board to administer the Act with the 
rorencHt aim of allowing bank holding oanpanies to better serve the public. 

This goal can be acccnpllshed with minimal additional legislation, The framework 
to assure full and fair competition exists in the Act, the regulation and supervision 
thereunder by the Board, and In the antitrust laws. To go beyond these proven safe- 
guards and impose additional constraints on top of those that now exist would serve 
only to impede innovation, and would erect barriers against competition while 
creating areas of privilege for a selected few. 

we submit that Congress should be proud of the results of Its legislative 
efforts in the bank holding company field. By legislating wisely and avoiding 
dreeonlen measures. Congress has permitted bank holding companies, both large and 
—11, the flexibility necessary to meet the needs of their communities for Increas- 
ingly sophisticated financial services. Through their banana and other affiliates, 
bank holding companies offer even small connunlties a wide range of financial services 
otherwise available only from large banks or banks with extensive branching systems. 
This is especially important in snail towns and cities traditionally served by snail 
banks. A holding compsny bank In such a cemnunlty is a local institution which, 
through affiliation with the parent holding company, is capable of satisfying the 
growing consumer demands far financial services inherent in a dynamic economy. Thus, 
the bank holding canpsny has proven to be a flexible Instrument capable of meeting 
the diverse needs of American consumers In populous and sparsely populated areas, in 
cities and in agricultural areas , i.eidng new financial lmovatlons available to a 
broad spectrum of the nation's people. 

employees of bank holding companies benefit as well. The bank holding company 
provides its eaplnyees with all of the advantages of larger organisations. Including 
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. medical and retirement benefits, that smeller organisations find 
difficult to natch. In addition, employees Of bank holding ooopanlec and their 
affiliates benefit from extensive training programs, varied Job experiences, and 
greater opportunities for advancement. In fact, many of the Association's members 
have picneered Job training and placement prcerams designed to help Job applicants 
from disadvantaged backgrounds become productive citizens. Only the extensive 
managerial support possible In such Institutions as a bank holding company can carry 
out such an Babltlcus undertaking. 

And, we emphasise, over all of this activity presides the Board, charged by 
Congress to Insure that bank holding cupanles, no Matter now large or how snail, 
oomply with the law and conduct their activities in a pr»-ecmpatitiva manner so aa to 
provide public benefits. 

lie believe that the record outlined above regarding the regulated activities 
of bank holding ccnpenies leads Inexorably to the conclusion that S. 39 Is not nasa e d 
and Mould be detrlnental. Tt» Board's stewardship of its responsibilities Under the 
Act has been characterized by cautious, conscientious and, when appropriate, firm 
administration. The Board has moved with characteristic expertise and care in 
authorizing formations Of bank holding companies and in approvinc acquisitions of 
banks by the regulated cenpanies. In addition, we believe the Beard has administered 
the provisions of section 4(c)(8) in an extremely conservative manner. In fact, we 
see little likelihood that the Board will persdt any significant expansion of bank- 
related activities any time soon. Virtually all of the bank-related activities 
approved up to now have been functions that banks have carried on themselves for 

In light of the close and constant supervision and oversight of the Board, and 
the conservatism of its regulatory policy, it would be unfortunate if the Board were 
foreclosed from acting at acme future time to approve activities for bank holding 
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caipanleH that Been well suited to tlm and Chat praiu.se public benefits, 'ihe only 
beneficiaries of such a rigid policy would be other busl nea maan who are not subject 
to federally ljipcaed restrictions on their activities. Certainly, consumers would 
gain nothing from a deliberate federal policy of limiting carpet itloti. 

Let ub turn new to ft sectlcn-by-sectlon ecucentary en the bill. 

Section 1. Oils section proposes that the bill be entitled the "Caipetltlon In 
Banking Act' . We believe cur teatlncny will show that thla title is a ndancoer. 

Section 2 . We have grave reaarvatlonB about the accuracy of the assertions 
contained In this section, Has concentration of banking resources "eontlruad 
unabated"? If the findings of Mr. Talley cited earlier can be given credence, the 
trend In recent years has been for banking to became leas, rather than more, 
concent rated. An official Of the Justice Departoent tent If led In 1975 before this 
Oonndttec's Subeaiwittee on financial Institutions that, on a national basin, banking 
la "one of the most unconoentrated major industries In the country." (Joe Sims, 
Acting Deputy Assistant Attorney General, Subcozmlttea on Financial Institutions, 
Hearings on S. 690, July 28, 1975. pofio 31. ) 

In considering local banking markets — which arc the basic ccupetitivr units — 
the degree of oencentratien varies. Where significant degrees of concentration exist, 
however, the cause can frequently bo traced to artificial limitations inposnd on new 
entrants Into those markets. A typical impediment would be a restrictive state 
branching law or s law against multiple bank holding coEpanles, The effect of these 
laws over time has been to Insure pockets of monopoly and to reinforce tendencies 
toward undue concentration. The remedy for this ill lies in removing the artificial 
barriers preventing coupe tit Ion anting banks while continuing to assure that the 
resulting competition will be fair. 
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Section 2(b) asserts Chat "an Increasing share of . . . bankinc resources" has 
come under the control of bank holding corpanlea. Tteciinlcally this Is undeniably 
true, as we Indicated earlier, because of the conversion of irsny banks to the holding 
ccrpany format, but It la not TOanlngful from the standpoint of public policy. Again, 
we would cite He. TBlley's paper as providing an objective analysis of the 



Section 2(c) of the bill asserts that some of the services offered by bank 
holdlnc companies go ''beyond those directly related to bankinc" and have eroded ''the 
line between bankinc and curarcc In the nation.' 1 This is a puzzling "finding- 1 since, 
as we have noted already, virtually all of the activities approved for bank holdlnc 
corrpanles by the Board have teen carried on by banks themselves far many jeers. 

we have previously named the limited activities that the Bosnd, after exhaustive 
consideration, has listed In Its regulation as permissible for individual bank holdlnc 
companies, on application, to engage in under section 4(c)(3) of the Act as amended 
in 1970. Such activities, we enphaaise, have been carefully circumscribed by the 
Board either In its regulations or Interpretations, or by its orders In particular 

Some of the one-bank holding companies brought under the Act by the 1970 
Amendments, of course, encage In other activities by virtue of either the Indefinite 
or 10-year "grandfather 1 ' benefits given them by the statute. These "grandfathered' ' 
activities, obviously, should not be confused with the activities listed by the 
Board as pemdsslble since 1970. 

Among the services criticised In section 2(c) of the bill are the "offering of 
insurance agency and underwriting services". We have noted elsewhere the vigorous 
opposition to bank holding company entry Into this area from the Insurance agency 
business. It mljjht be useful to observe, for example, that the Board, In perralttinc 
limited Insurance agency activities, has allowed an Insurance agency of a bank holding 
company to offer any kind of Insurance In communities under 5,000 population. But 
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this parallels an authority for banta that has been In the National Bank Act since 
World War I. In communities over 5.000, however, the aale of Insurance to the public 
by bank holding ccmpanies Is strictly limited to insurance related to credit or 
services supplied by them or their subsidiaries, and allows other Insurance sales only 
as a "convenience" so luig os the preadiss Income from such sales "does not constitute 
a significant portion of the aserefjate Insurance premium income Of the bank holding 
company-" Furthermore, the Board has ruled that "a sljpiiricant portion" may be no 
irore than 5 per cent of tie aggregate, and has outstanding a proposal that would be 



The Board's regulation. In a similar vein, limits Insurance underwriting by a 
bank holding company to "credit life Insurance and credit accident and health . 
Insurance which is directly related to extensions of credit by the bank holding 

Another criticized service In section 2(c) is "leasing". Banks engage directly 
In this service where the lease la made on a full pay-out basis and Is the Functional 
equivalent of a loan to acquire the leased property. Such leases have been listed as 
permissible for bank holding companies subject to detailed limitations to assure 
their preservatim as Instruments functionally equivalent to extensions or credit. 

Two other criticised services in section 2(c) are "accounting" and "data 
processing", ihe Board has not approved bank holding companies' serving the public 
as accountants. Tne Board does allow them to do bookkeeping, data processing and 
storing of financial Information, subject to certain conditions. But this is not 
accounting. 

Section 2(c) also Hats among the criticized activities "travel . . . courier 
. . . and . . . management" services. The Board has ruled that travel agency services 
are Impermissible for bank holding companies. The Board baa allowed bank holding 
companies to provide limited courier services typical of the kind that banks have 
operated, but carefully hedged to protect the Interests of competitors. Bank h oldi n g 
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wiBpeiiloa also nay offer management consulting advice, but only to unaffiliated banta, 
end subject to elaborate restrictions to sard asainst Improper Influence. rtinacHnaa 
consulting, of course, la a normal correspondent banking service. 

The last criticized service listed In section 2(c) Is "aortatlng securities", 
ails la not clear, but It may have reference to the Board'* limited permission for 
bank holding companies to provide investment, financial or economic advice, lndudUr. 
service as InvestBcnt adviser to Investment companies. The Investuent Company 
Institute has pending against the board a law suit challenging that service. In our 
view, tha rtoara has exercised extreme caution to prevent bank holdlnc companies free 
stepping beyond the advisory function which, of course, la typical of a function long 
available fron banks generally. 

Section 2(d) asserts that tiie nation's credit resources "have been mlaallocated'' 
by the activities of bank holding companies and that tin Board haa been derelict In 
its duties in odmlnisterlnc the Act. We categorically reject both of these 
assertions. rJo evidence haa been produced to support either contention. 



Moving now to the substantive provisions of the bill, sections 101 and 102 
establish a novel antitrust standard. Hie bill would flatly prohibit m erg er s or 
acquisitions where the resulting bank or conpany controls more than 20 per cent of 
the benklne assets of its state. There is, clearly, no similar federal standard 
applicable In any other Industry, lhe Justification or logic for applying this sim- 
plistic standard to external banking expansion escapes us. As ws see It, enactment 
by Congress of this standard Mould "freeze" the external growth of 29 bank holding 
ccapsnles scattered throughout the country from Massachusetts to Washington. What 
public policy objective would be served by doing so Is not made clear In the bill, 
but it Mould remove as competitors in certain geographic areas a few bank holding. 
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ocnpanies and hanks. VJe believe It would be a mistake to substitute a mechanical 
standard far the careful examination by the federal bank regulatory agencies and the 
Justice Department of each application. Examination injat Include an analysis of each 
relevant market in the li&ht of the various factors affecting entry Into that market. 
The Itoitatlcne of applying a mechanical percentage teat la illustrated by the 
fact that the proposed 20 per cent test would restrain only eight of the 25 largest 
banking organizations. In our three largest money centers, the 20 par cent test would 
have an inpact en enly one banking organization each In New York City and San Francisco, 
and would affect two organizations in Chicago. Ihus the restraints fall principally 
en regional banking organizations in states such as Arizona, Georgia, Idaho, Maryland, 
Minnesota, Montana, Hew Mexico, North Carolina, Oregon, Rhode Island, South Carolina, 
South Dakota and Utah, where growth offers potential for competition with meney center 
banks in the national market. He submit that It is not in the public interest to 
suppress the growth of regional banking. He note that the Board, the Comptroller of 
the Currency and the Federal Deposit Insurance Corporation also appose this simplistic 
approach, and it was rejected by the House Banking Comrdttee. 

Another proposal in S. 39 would allow the bank regulatory agencies the 
discretion to go beyond present antitrust standards and tie new 20 per cent standard 
to deny mergers or acquisitions having "adverse effects an corapetltlcn . . . not 
clearly outweicJied In tne public Interest by the probable effect of the transaction in 
meeting the convenience and needs of the ocmnnlty to be served." Ms la a vary 
amorphous standard, and would result In endless litigation as the courts sttenpted to 
define its parameters. Me see no purpose to be served in adding to the burden of the 
courts when existing antitrust standards are working effectively. It also runs 
directly counter to the antitrust philcaophy set forth In the "Cray's Harbor 1 ' 
decision (Washington Mutual Savlnm Bank v. Federal Deposit Insurance Corporation. 
H82 P. 2d 159 C9th dr. »73)>. 
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■Jew Section 1(c)(S) 



In chancing the standards for bank holding company entry Into bank-related 
activities, section 301 of the bill adds new restrictive provisions to the present 
section tt(c)(8). Die result. In our view, will be to effectively eliminate this 
provision from the Act, bringing to an abrupt end the entire beneficial process that 
Congress has permitted since It first decided In 1956 to subject bank holding cccpsnies 
to federal regulation. This drastic result would take place with no showing having 
been made that there has been any adverse Impact on any segment of the public. We 
think Congress should endorse the Idea of vigorous, fair competition rather than 
appearing to support privileged sanctuaries for our competitors In the financial 

Moreover, In reading the "negative laundry list" of activities set forth In 
section 2(c) In light of the new "directly related and other restrictive tests 
proposed In section 301, the bill seems to be prescribing a new definition of what 
constitutes banking. As we have noted, virtually all of the activities approved by 
the Board for bank holding companies have been offered by Banks themselves for years. 
But If these traditional functions are to be specified by Congress as not being 
directly related to banking, then the bill constitutes a retrenchmsnt In the scope 
not only of permissible activities for bank holding companies but for banks as well. 
Dila approach Is given concrete form In section U01, which would bar a national bank 
from conducting Itself any activity the Board has not permitted for bank holding 
companies after the effective date of this bill. 

Comptroller of the Currency Helmann stated his concern with the a 
provision of K.H. 90B6, as follows: 



!, By requiring national banks to follow 
regulations, section 1311 may prohibit banks from participating in some currently 
permissible bank-related activity. Thus, the section would perhaps unintentionally 
protect soma Industries from the effects of competition, an unusual result when the 
primary purpose < " the title seems to be to foster greater competition." 
(Subccranlttee en Financial Institutions Supervision, Regulation and Insurance, House 
Coumlttee on Banking, Finance and Urban Affairs, Hearings on Ihe Safe Banking Act. 
H.R. 9060, Part 4, September Z8, 1977, P- 2293-) 
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The bill purports to protect the existing bank related activities of bank 

holding companies with a "grandfather" clause In section 301<b)(l). However, 

precious little comfort is provided by this provision since the "grandfather" date 

1b November 1, 1975 — almost 5 years ago. Thus, the literally hundreds of section 

4(c)(8) activities established over recent years would be subject to divestment 

within 90 days after the enactment of the bill. The chaos among bank holding 

companies as they attempted to meet the new standards of this bill would be equalled 

only by the confusion engendered in the financial services Industry generally as 

noncomplylng subsidiaries were thrown on the market under "fire sale" conditions. 

It should be further noted that even If the bank holding company could retain a bank 

related activity. Its growth would be forever frozen because the bill states "such a 

bank holding company shall not permit the scope or size (in terms of volune of 

business) of those activities to expand to any significant degree." It would be 

difficult to find a comparable provision in any banking statute as punitive and unfair. 

A specific anticompetitive elor.ent in section 301 is tile elimination of 

existing language In section 4(c)(8) permitting the Board, as we have noted above, to 

dlfferoitlate for regulatory purposes between activities commenced de novo, and those 

camenced by acquisition. The existence of tills provision has permitted the Board to 

expedite applications proposing the establishment of new businesses, which, by their 

very definition, carry with them the promise of increased public benefits from new 

competition. We have already noted that, under this authority, the Board has 

approved many individual applications for the conduct of bank-related activities. We 

estimate that about 80 per cent of all applications approved under section Mc)(8) 

have been Tor de novo undertakings. To discourage Ue_ novo entry would be an 

extremely anticompetitive step. As Board Governor Coldwell has stated: 

"We believe the authority to enoouraQe de novo acquisitions has promoted 
competition and we strongly recennend that It be retained." (Hearings on H.h, 9086, 
" " " ■ r28, 1977, P- 2253-) 
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CapltalUation of Subsidiary Banks 

Section 501 gives the Board explicit statutory authority to set standards for 
capital In both state and national banks that are affiliated with bank Holding 
companies. The Board up to now has been moving on a case-by-case basis, and, In seme 
Instances, urging applicants under the Act to Improve their capital positions. 
However, this Is rot on area of simple or determinative siidellnea, but rather one 
(tore flexibility Is essential. We believe It would be wrong to give one agency 
total authority to determine what la or la not adequate capital for banking 
stbsldlarles, while Ignoring the Informed opinions of other regulatirs, both federal 

As to bank holding companies themselves and their nonbank subsidiaries, however, 
these limitations obviously fall within the direct jurisdiction of the Board, which Is 
pursuing a responsible policy regarding capital adequacy at tin present time. To this 
extent, therefore, the provision Is superfluous. 

A second provision of section 501(a) requires the Board to Insure that bank 
subsidiaries of bank holding companies refrain from dlscrlmlratlng In favor of their 
parent company or their affiliated subsidiaries in the making of loans or in the 
establishment of terms and conditions of credit. Up to now, section J3A of the 
Federal Reserve Act has been the principal means by which unsafe and unsound Loam 
and similar financial transactions among affiliates of a holding company have been 
policed, and the authority contained In the section has been used vigorously by toe 
Board. In fact, the Board has sent a letter to all bank holding companies (December 5, 
1975) explaining and smpllfylnG Its policies under section 23A ". . . with respect to 
situations In which a bank heading company's banking subsidiary may have been e xposed 
to adverse consequences because of transactions with the company's nonbank 
subsidiaries,'' In light of the anple present statutory authority and Its enforcement, 
this provision also appears redundant. 

It should also be noted that the Board requested In the last Congress that 
Section 23A be revised and modernized. Chairman Froxraire has Introduced a bill, 
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S. 1047. to lapleront the Board's proposal, which we support, and tl 
pending before this Camdttee. 
jjtji Procedural neoulraawnts 



Aa to section 601 of the Dill, the Board's functions under section 4(c)(8) of 
the Act already Mist be exercised In conformity with the Administrative Procedure Act, 
whether the function la doteradning to list In Its Regulation 1 permissible activities 
for bank holding companies (lule-meklng) or acting on the necessary Individual 
applications of particular companies to eneaos in any llstad activity ( adjudication). 
This la evident not only from the statutes Involved, tut from the Beard's rules and 
regulations, lta practice, and court decisions. 

'ine apparent thrust of section 601, therefore, la to go further and inpoee new 
limitations, the nsln one being to subject the Board's rulemaking function under 
section 1(c)(8) to formal trial-type hearlnsa of the kind traditionally reserved for 
adjudication. Section 601 thus would remove tills recccnlzed distinction In adnlnls- 
tratlva law and further restrict end burden the Board in administering the law. This, 
together particularly with the restrictive provisions of section 301, would Bake even 
more certain the virtual denial to conaumers of the future benefits of the Increased 
competition envisaged by the 1970 Aaendusnta. 

He therefore oppose section 601, which would play directly Into the hands of 
established ocspetitars of bank holding companies who vigorously oppose the 1970 
changes In section 4(c)(8) and have already amply demonstrated the adequacy of 
present means for participating In and challenging both the rulemaking and 
adjudicating functions of the Board. 
ftlforoanen t by i p -wirf-wi* 

Section 701 of the bill would invite "interested persona" at any future time to 
challenge pest Board section 4(c)(8) decisions and ra&datlons and reopen issues that 
vera considered settled years agp. 1Mb novel approach for the enforcement of a 
federal statute by private Individuals would create an administrative nlgitaare and 
would land to endless delays and uncertainties. 
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That there Is no need for section 701 beccrcs evident from the Hoard's practice 
and present law. Clearly, the Board may amend, rescind or otherwise modify its 
retaliations, and, needless to say, Board approval orders under section 4(c)(8) are 
based on the facts of the particular case. Furthermore, each such order carries a 
specific condition reserving to the Hoard authority to require such modification or 
termination of the activities of the applicant or any of Its subsidiaries as the Board 
finds necessary to assure complisnce with the Act and the Board's regulations or 
orders, or to prevent evasions thereof. 

Zne legal basis for this Is clear not only frcai section 4(c)(8) Itself, but 
also from section 5 of the Act under wiilch the Board has broad responsibility to 
examine and require reports from each bank holding company and its subsidiaries, and 
to issue such regulations or orders as may be necessary to enable It to administer 
its functions and to prevent evasions. Ihe Board obviously has authority to exercise 
continuing oversight of bank noldlrg companies and does so. And, it may act either 
On request or on its own motion. 

To be noted also is the recent action of the Congress, requested by the Board 
snd supported by our Association, that extended to section 4(010) matters specifi- 
cally, the Board's "cease-and-desist 17 authority under the Financial Institutions Act 
of 1965. Criminal penalties have always been provided for violations of the law or 
regulations or orders of the Board, as well as provisions for court review of Hoard 
actions, as previously noted and new civil penalties were authcried by the Concess 
in 1976. 

Clearly, there is no more need for section 701 than Tor section 601, and, like 
section 601, section 701 would provide further aid and comfort to ccxpetitors of bank 
holding companies in their contlnulne attempts to stifle efforts of bank holdlnE oas- 
panles to provide needed alternative sources of financial services to the consmdnc 
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public. Obviously, these burdensome procedural requirements run counter to the 
purported desire of the Administration and the Congress to promote deregulation. A 
detailed discussion of these two onerous sections Is contained In a Golemfic Associates 
study entitled "Administration or the Bank Holding Company Act: An Evaluation of the 
Procedural Sections of S. 72, 'Competition in Banking Act"'. 
Conclusion 

We believe the enactment of the Depository Institutions Deregulation Act of 
19BO ushered In a new era favoring Increased competition In the financial services 
industry. We submit that this bill Is a throwback to the pre-1900 concepts of 
limiting markets and carving out enclaves of financial services protected from 
competition. This bill should be assigned a place alongside Regulation Q In the 
burial ground for outmoded and anticonsumer legislation. 
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He ace pleased to have the opportunity to present our views 
on S.39, S.380 and B.R. 2255, proposed amendments to the Sank 
Holding Company Act and Bank Merger Act. The essential common 
thrust of these bills is to protect certain financial servicers 
from the rigors of competition by the imposition of arbitrary 
statutory limits on the growth of bank holding companies and 
upon their activities in certain areas generally viewed as being 
closely related to banking. 



The enactment of these proposals will, in our opinion, result 
in the undesirable reduction of competition in our financial 
system. Government should protect competition — not competitors. 
He believe that the existing statutes provide better protection 
against undue concentrations of financial resources and 
effectively separate banking activities from non-banking 
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act.ivit.ien that clearly involve potential conflicts of interest. 
Me strongly oppose the enactment of this legislation. In these 
tines of economic uncertainty, our depository institutions must 
retain their flexibility to respond effectively to increasing 
competition by other financial intermediaries in order to assure 
the continued viability of our banking system. Congress should 
reject the imposition of arbitrary restraints upon the healthy 
competitiveness of banks and holding companies. 

At least since the enactment of the Glass-Steagall Act in 
1933 i banking in the United States has developed around the 
principle of the separation of banking and certain other forms Of 
commerce. Essentially! the Glass-Steagall Act prohibits member 
banks of the Federal Reserve System from acquiring the stock of 
non-banking corporations. The Act does not, however, apply the 
principle of the separation of banking and other types of 
cosmerce to corporations that own or control banks. That is, 
investments by bank holding companies in non-banking activities 
were not restricted under that law. As a result, in order to 
avoid undue concentration of economic power through the unimpeded 
and unregulated expansion of bank holding companies, Congress 
passed the Bank Holding Company Act of 1956 and subsequent 
amendments to, among other things, restrict the permissible scope 
of holding company activities to certain types of business which 
are closely related to banking. 
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There has been, not surprisingly, a continuing legislative 
struggle regarding the conduct of bank holding companies. The 
issues which were discussed during the debate of the Bank Holding 
Company Act of 1956 and the subsequent amendments have surfaced 
again in this Committee's deliberations. The proponents of this 
legislation, much like tbeir predecessors, argue that legislation 
is necessary to prevent undue economic concentration of financial 
resources and ostensibly to foster a competitive market balance 
between banks end other financial intermediaries, with these 
intentions in mind, legislation has been proposed to further 
restrain the growth of holding companies in areas which 
traditionally have been permitted as banking related. He believe 
that the thrust of these bills is essentially misguided. 

The Proposed 201 Standard 

S.39 would amend Section 3(c) of the Bank Holding Company Act 
of 1956 to prohibit, without further inquiry Into other 
competitive considerations, any acquisition by a bank holding 
company, if as a result of such a transaction, the acquiring or 
resulting company would control over 20 percent of the total 
banking assets held by all banks and bank holding companies 
located in the state. S.39 would also amend Section 18(c)(5) of 
the Bank Merger Act of 1966 to prohibit a merger transaction by a 
bank, if as a result of the transaction the acquiring or 
resulting bank would hold more than 20 percent of the total 
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assets held by all banks located In the state. These amendments 
presumably ace premised both upon the desire to prevent the 
indiscriminate acquisition of independent banks by holding 
companies or larger banks merely for the sake of expansion and 
upon the belief that undue levels of economic concentration occur 
when a single institution achieves a greater than 20 percent 
state-wide market: share. 



An apparent premise of the bill is that the concentration of 
financial resources measures the level of competition in a 
particular market. That is, if a potential entrant — either a 
holding company or a bank — has sizable financial resources, its 
entry through an acquisition will result in decreased competition 
in the market. Size alone should not be determinative of the 
potential effect of an acquisition upon competition. Rather, the 
organisation, experience, and personnel of a particular acquirer 
may stimulate change and enhance competition in a particular 

He do not believe any rigid numerical constraint, such as the 
proposed 20 percent figure, should be used in restraining the 
economic growth of all banking institutions. Furthermore, most 
banking markets are local and not defined by political 
boundaries. The existing antitrust laws specifically recognize 
the need to inquire into the unique market conditions of any 
enterprise in determining the competitive effects of a particular 
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corporate merger or acquisition. Concentration is one — and not 
necessarily the most important — measure of competition in * 
particular market. In our view, a rigid statutory limitation on 
concentration cannot adequately reflect the many market variables 
which must be considered in reviewing any given transaction and 
is not an appropriate device to assure the maintenance of 
competitive banking markets. Moreover, under the existing laws 
regulatory authorities have substantial influence in shaping the 
structure of banking markets through their actions upon charter, 
branch, merger and holding company applications. Our policies 
regarding the disposition of such structural applications have as 
their goal the achievement of a maximum degree of competition 
between financial institutions consistent with the maintenance of 
a sound banking system. 

Additionally, the proposed banking assets test fails to 
consider the size and strength Of nonbank competitors in the 
financial sector — factors which should be considered in 
determining the degree Of competition In a particular market. 

The Sank Holding Company Act and the Bank Merger Act 
incorporate, with minor modifications, the antitrust standards 
applied to all businesses in the United States aa the relevant 
criteria for determining whether unwarranted economic 
concentration will result in a particular market from a merger or 
acquisition. The banking industry should not, in our opinion, be 
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aubject to norc stringent antitrust regulation than that required 
by other Unas of commerce. 

Proposed Constraints Upon Bank-related Activities 

Section 301 Of S.39 would amend Section 4(c)(8) of tha Bank 
Bolding Company Act to significantly constrain the authority of 
the Federal Reserve Board to authorize bank-related conduct by 
holding companies. The proposed legislation provides that non- 
bank companies nay be acquired by holding companies only after 
the Federal Reserve Board has specifically determined tha 
particular activity is so "closely and directly" related to 
banking or managing or controlling banks as to be a "proper and 
necessary" incident thereto, and, Is likely to produce 
"substantial" benefits to the public which "clearly and 
significantly" outweigh possible adverse effects. 

Additional restrictions upon the entry of bank holding 
companies in bank-related activities are unnecessary in view Of 
tha existing regulatory scheme. The federal Reserve Board, 
through Regulation Y, has properly permitted holding companies to 
engage only in activities which are closely related to banking. 
There has been no convincing showing, in our opinion, that the 
Federal Reserve Board has improperly permitted holding companies 
to engage in a non-banking related activity. 
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It must be realized that banking, like other service, 
industries, is constantly changing to meet the expanding needs 
and demands of its customers and to adopt new technology to 
assure the delivery of better and more efficient services to the 
public. We believe that the proposed legislation would 
unnecessarily narrow the possibilities of bank holding company 
expansion and would actually promote a concentration of financial 
resources among non-bank competitors. Financial services are not 
static. They should be permitted to evolve with the structure 
of financial institutions. He believe that the proposed 
limitation upon the competitiveness of one class of financial 
intermediaries nay artificially act as a barrier to the 
introduction of new services necessary to ensure the competitive 
viability of our financial systen. 

Proposed Begulatory Duplication 

Section 401 of S.39 would effectively provide that national 
banks be treated as bank holding companies for the purposes of 
Section 4(c)(8) of the Bank Holding Company Act. That is, 
national banks would be prohibited from engaging in those bank- 
related activities in which bank holding companies are not 
permitted to engage. Such legislation would result in a basic 
change in the National Bank Act. The enactment of these 
provisions would have the effect of prohibiting r.ational banks 
from participating in several currently permissible bar,r:-related 
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activities which under the National Bank Act include any activity 
which is held by the Comptroller to be "incidental" to carrying 
out the business of banking. 

He are unable to determine without further review tha full 
implications of these proposed amendments. The most obvious 
impact of one of the proposed restrictions, however, would be to 
adversely affect the availability of financing to state and local 
governments by precluding national banke from underwriting 
general government obligation issues of states and 
municipalities. Moreover, since the proposed provisions 
affecting national banks' activities currently contain no 
grandfathering clause, the legislation if enacted in its proposed 
form could have the disastrous effect of requiring immediate 
divestiture of bank-related activities by certain institutions, 
possibly at substantial losses. 

He do not believe that the Federal Reserve Board should be 
solely empowered to determine the permissible scope of the 
activities of national banks. The proposed legislation would in 
our opinion, only cloud the regulatory authority over national 
banks. The Office of the Comptroller of the Currency, as the 
regulator of national banks, should retain the authority to 
determine which activities are incidental to the business of 
banking in tbt national banking systen. 
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One of the primacy features in the evolution of the dual 
banking system has been the ability of Institutions to elect a 
charter which allows a bank the authority to best service the 
needs of its customers. While the concept of competitive 
equality has to a large extent permeated banking, certain 
distinct differences exist between the powers of national banks 
and some state-chartered Institutions. This diversity among 
Institutions has encouraged change and Innovation. The proposed 
legislation may tip the balance of the dual banking system in 
favor of state-regulated financial institutions. That is, while 
national banks would be barred from competing in certain 
activities, state Institutions not affiliated with bank holding 
companies may yet be permitted to continue in those activities 
under their state regulatory schemes. 

Section 501 of S.39 would amend Section 4 of the Bank Holding 
Company Act by adding a new subsection to require that the 
Federal Reserve Board, in connection with a holding company's 
application to engage in a particular activity and the ongoing 
supervision of bank holding companies, determine that the holding 
company and its subsidiaries are adequately capitalised and 
financed in a sound manner. Secondly, Section SOI would require 
that holding company subsidiaries refrain from preferential 
lending in favor of their parent corporations or other affiliated 
subsidiaries. In our opinion, these provisions are unnecessary. 
The Federal Reserve Board already undertakes to review these 
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natters in the performance of its responsibilities. Moreover, 
the uncertain language of the proposed provisions nay 
inadvertantly confuse the issue of regulatory responsibility 
regarding the capitalization of national banks. we firmly 
believe that the Comptroller 's Office, as the chartering 
authority and on-going supervisor of national banks, should have 
the sole responsibility in this natter. 

The proposed provision regarding preferential lending 
practices is duplicative of existing statutes and regulations. 
As you know, legislation enacted by the Congress In 1978 (Title I 
of fira) prohibits preferential lending by banks to insiders 
including their parent holding companies and their non-bank 
affiliates. Any further restrictions upon inter-affiliate 
transactions by non-bank subsidiaries should. In our opinion, be 
carefully considered in light of the need for a free flow of 
funds within a holding company organization. We do not believe 
that the proposed additional restrictions have been demonstrated 
to be justified. 

Insurance Activities 

B.H. 22SS and S.36Q would Similarly amend the Bank Holding 
Coapany Act o£ 1956 to restrict the insurance activities of bank 
holding companies, with certain exceptions. 
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The effacing of credit-related insurance by banks and bank 
holding companies provides borrowers with an especially 
convenient source for a service that benefits borrowers and 
promotes competition among, and equitable treatment of lenders. 
He, therefore, believe that the offering of property and casualty 
insurance in conjunction with specific credit transactions, by 
banks and bank holding companies is a public convenience and nay 
result in significant consumer savings. 

The most frequently alleged problem associated with credit 
insurance sales by lenders including banks, thrift institutions, 
finance companies and retail lenders is the potential for abusive 
tying of the sale of insurance with the granting of credit. This 
problem arises when borrowers have no alternative sources of 
credit or when a lender takes advantage of borrowers' ignorance 
or lack of understanding about alternative credit insurance 
options. The problem is mitigated as markets for lending and for 
the provision of insurance become more competitive. 

The Bank Holding Company Act Amendments of 1970 were adopted 
to specifically address this concern. That law prohibits a bank 
from extending credit or varying the terms of the credit on the 
condition that the customer obtain some additional service from 
the bank, including insurance. Prior to 1970, tying arrangements 
were illegal under the antitrust laws only if the lender had 
appreciable economic power in the market for the tying product, 
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that Is, credit. Because most markets have several financial 
institutions, one bank would seldom have sufficient market power 
to establish an antitrust violation. The 1970 amendments made 
tying arrangements by creditors illegal regardless of the degree 
of market power a bank or bank holding company night possess. 
Thus, banking is subject to a stricter antitrust standard on 
tying arrangements than other industries, including other 
competing nonbank lenders. 

Restricting the sale of credit-related insurance by 
subsidiaries of bank holding companies would do little to address 
the issue of tie-ins. Indeed, by eliminating one important 
source of competition among providers of credit and credit- 
related insurance, such an approach could aggravate a tie-in 
problem. In our view, a better solution would be to provide for 
adequate disclosure of credit insurance costs and to prohibit 
coercive practices on trie part of all consumer lenders while 
assuring competitive markets for the provision of credit and 



The ready availability of property and casualty insurance 
coverage from independent agents and other institutional insurers 
substantially reduces the likelihood of the kinds of troublesome 
practices that have occurred in some instances in the sale of 
credit life and health insurance by lenders. Although we have 
not conducted a specific study of the public benefits that are 
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realized from allowing bank holding companies to sell property 
and casualty insurance, it is reasonable to expect that the 
enhanced competitiveness of banks and other lenders in tbis 
market contribute to the competitive pressures on prices and 
services, thus resulting in improved benefits for consumers. 
Additionally, the simple convenience afforded by one-step 
shopping and combined billing for a loan and related insurance 
coverage at a bank are important potential benefits. Some 
nonbank creditors, including thrift institutions and retailers, 
now offer this convenience to their customers. 

He believe that the proposed prohibition on the sale of 
credit-related property and casualty insurance by bank holding 
company sbusidiarles (including consumer finance subsidiaries on 
loans over $10,000, and mortgage banking and other subsidiaries) 
would be inappropriate and contrary to the best interests of 
consumers. Instead, such sales should be allowed to continue 
subject to monitoring by the appropriate federal banking 
agencies. To the extent that certain real or potential problems 
exist regarding credit-related insurance, regulatory remedies 
short of arbitrary prohibitions are available. Statutory 
prohibitions on insurance activities of bank holding companies, 
such as proposed in S.3B0 and n.R. 2255, should not be enacted. 
Bank holding companies are effectively regulated in such 
activities by the Federal Reserve Board through Regulation Y. We 
believe it is preferable and more effective to control such bank 
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holding company activities through regulation rather than by 
statute. Regulations provide the flexibility essential for the 
expansion of bank holding companies into services necessary foe 
their viability as competitors in a financial marketplace 
composed of bank and non-bank financial intermediaries. 

H.R. 22S5 would also arbitrarily discriminate among certain 
sixes of institutions. That is, the bill would permit certain 
expanded insurance activities to be engaged in by bank holding 
companies with $50 million or leaa in assets, but prohibit such 
activities by larger institutions. He know of no justifiable 
rationale for so discriminating between holding companies on a 
basis of size alone. The proposed exclusion of larger bank 
holding companies and their subsidiaries would unjustifiably 
eliminate a significant segment of competition from the 
marketplace. The public would thereby be denied the benefits of 
their competition. 

In conclusion, we would like to reiterate our belief that 
competitive markets and avoidance of undue concentration of 
economic power are best achieved by permitting free entry. In 
our opinion, the proposed legislation is in many ways overly 
restrictive and, therefore, essentially anticompetitive. Hore 
particularly, S.39, S.3B0 and H.R. 2255 would undesirably inhibit 
bank growth and necessary diversification as well as deny to the 
public the benefits of competition among financial 
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intermediaries. The federal regulatory structure should remain 
sufficiently flexible to respond to the financial needs of bank 
»rs and to foster economic growth. 



Me believe, therefore, that inflexible statutory restrictions 
such as the proposed 20 percent state-wide market share 
limitation on mergers and acquisitions and prohibition against 
any single class of lenders from engaging in insurance activities 
should be rejected. Federal policy should encourage both safety 
and soundness of financial institutions through diversification 
and growth and the delivery of cost efficient and convenient 
financial services to the public. The Congress should not 
artificially restrain the beneficial competitiveness of banks or 
bank holding companies. 
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the method of supervision and regulation of bank holding 

moat pressing eupervlaory concern. During your Committee'! 

t year of S. 332, the "Consolidated Banking Regulation Act 

fled la favor of a major revision of the supervision of bank 

Certain provisions of tha legislation before you today 

me concerns. In that connection, 1 would like to preaant 



Ha believe 
canpenlae la our 

of 1979," I test 
holding ccnpania 
ralae many of the 
our caa* again for an overhaul of bank holding company aupervlaton. 

Tha major ahorteoming of tha current eyetem 1> thee eupervlaion is 
divided among three agencies. Tha Federal Beaarve Board has the dual rot* of 
regulating bank holding companlee and of examining State member benka which 
are subsidiaries of holding companies. However, multi-bank holding companies 
often Include national bank*, which are supervised by tha Comptroller of tha 
Currency, and State nonmmber banks, which are within the supervisory purview 



I since tha enactment of the 1970 
including eome major bank failures 
id convincingly that a holding compel 
supervised aa euch. 



the Bank Balding 
lng holding companies — 



of the FDIC 
Company Act 

The Federal Financial Institutions Examination Council la acting upon 
this premise end Is working hard within the parameters of existing law to 
improve the coordination of bank holding company supervision. I believe that 
tha Council haa eade aubatantlel progress In a very difficult area, and I look 
forward to continued Improvement. I would aak the aupport of your Committee 
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tutory framework to permit ui to «U™ a nor* 
of bulk holding company supervision. 
: Is Making a system In which the supervisor of the 
- bank, aa appropriate) ba assigned tha auparvlalon 
itaolf and lea nonbank affiliates and that the laad 
inordinate tha examination of the other bank 
■a supervisors. Under thla IrriDfnniC , tha 



of tha holding 

supervisor ba authorized 

affiliates by 

entire holding company would ba examined and monitored t 



* unit, but each 



1 by 



would rat* 

as for holding 



,ts primary regulator. 

lta present roll of determining 
apanle* and thalr nonbank affiliates. 
ue to ba raiponilble for approving 



bank companen 

Tha Federal Rene 
parade a lble actlv 
Tha Federal Reaer 

holding easpany formation! and acquisitions. 

Under our propoial, tha three bank regulators would continue to 
exercise predominant authority within their respective atatutory Jurisdictional ; 
that la, tha Comptroller and tha federal Reserve would continue to supervise 
the Hatlon'i largest banking organizatlona; tha t'UIC would continue to supervise 
tha smeller but more numaroua groups. 

Tha gain will ba an Improved ability to scrutinize all componaata of a 
bank holding company simultaneously. He would hope to ba able to avoid any 
situation In which a bank uhlch la sound in and of itself could ba forced 
into failure by the activities of another component of the same holding company. 

For example, we would want to avoid repetition of the 1976 Hamilton 
Bene shares caae in which that Chattanooga, Tennessee , holding company brought 
down ita laed bank, Hamilton tktional Bank, a fundamentally eound inetltutlon, 
by causing lta mortgage loan subsidiary to Ball to the bonk part Id pet ion* la 
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dot* than S80 million In problen mortgage loans. The same year sau the failure 
of another lead bank, American City Bank and Trust Company, N. A., of Milwaukee , 
Wisconsin, and the aselated purchase of a third, the Falner First National 
Bank and Trust of Sarasota, Florida — both Involving unsound lending practices 
of the nonbanklng affiliates of their respective holding companies. 

In another case two years earlier, the Beverly Hills National Bank, 

obligations of Its parent, Beverly "tils Eankcorp of Beverly Hilla, California. 
The case Involved a civil action stemming from alleged confusion of corporate 
Identity of the bank with the bank holding conpany by the holders of the 
holding company's commercial paper. 

These sre the lessons of experience. We have made great strides since 
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flc legislation pertaining to 
on In Banking Act," Introduced 
o the "Bank Holding Company Act 



You have aaked for our coment on spec 
bank holding companies — S. 39, the "Conpe 
by yourself, Hr. Chairman; S. 380, anendnem 
of 1956," Introduced by Senator Durkln; and H. R, 2255, Insurance actlvltle 
of bank holding companies, the bill which passed the House 333-25 June 12. 

First, I would like to review briefly the provisions of the three bill 



S. 39. COMPETITION IN BAHKISG ACT 
S. 39 would amend the Bank Holding Company Act and the Bank Merger Act t 
place a Unit on bank acquisitions and to further restrict the nonbanklng 
activities In which bank holding companies Day engage. 
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merger, except If neeeaeary to prevent a bank 
alternative lolutloo la available! It would al. 
conminlea reitrlct tbelr nonbenl 

cloaely related to banking ... aa to be a proper ini 
In present law, but also to those that are "directly i 
aa to be a ■ . . necaesary Incident thereto." Sectioi 
make a congressional finding that bank holding companl 
services Into product markets beyond those directly «• 
citing ■ Hating of varloua servlcee. 

S. 39 would alao tlghtan tha existing public beni 
bank-related activities of bank holding companies. Oi 

consideration the relevant economic atie end market pc 
company and Chat of those with whom tha affiliate wou: 
of this provision would (1) make it necessary flat tin 
rather than "raaaoaably be expected" to produce benefi 
naka It nectaiary that tha activity be likely to prodi 
over time and not just in the short run aa apparently 

(3) require chat tha beneficial effect of the activity 
outweigh" adverse effects, not Just "outweigh" as prov; 

(4) provide that tha actlv: 
tion of "economic or financial" resources and not just "economic resources" i 
provided In present law; (5) provide that tha activity not lead to deereaaad 
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competition over time end not just 
viiloo would add two further standard i 
■ finding Chic the activity i 
holding company or ita banking aubaldiarit 
with the primary ra a pons ib lilt y of t! 
eubaidlary to provld* banking aarvlci 
Further, the bill would prohlbi 
from engaging la activities In which 
holding comnanlea to angaga and would 
to Impose capital adequacy requires* 
subsidiaries (including banking aubi 
direct auperviaion of tha Fadaral b 



for the public benefits test, namely 






toundnsss of cha bank 

: Clin activity 
company or ita banking 



IF their subsidiaries 
.he Fadaral Reserve does not parmlt bank 
ve to the Fadaral Reserva cha authority 
on bank holding companiea and all their 
tries which are not presently under tha 



specific 



i. 3B0. AMEMMgNTS TO THE BAM*. BQLD1SG COMPANY ACT Of 1956 
would prevent bank holding companies Iron providing insurance aa 
, agent or broker except — 

to repayment of tha outatandlng 
of credit by a bank holding company 
i subsidiary in the event of the death or disability of th* debtor; 
an inauranea agency activity In a place with a population of 
c lata or In an area which the bank holding company, after notice 
and opportunity for a hearing, demonstrates has Inadequate Insurance 
fecllitiea; or 

7 engeged in by a bank holding company or 
any of lta subsidiaries pursuant to en application which una approved 
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4. an inaurance agency activity angaged Id by a bank holding 
company idth aaaaca of S50 Billion or laaa, except chat cha aala of 
Ufa inauranci or snnultisi by auch holding conpanl** or aubaldlarlaa 
la subject Co Cb« coudltlona of Pointa 1 and 2. 

B. R. 2235. INSURANCE ACTIVITIES OF BANK HOLDING COMFAHIES 
n. R. 2255, which passed Cha House 333-25 on June 12, contain* all the 
provlaiona of S. 380 and Incorporate* tin additional exception* that penaic 

1. Id the cm of • bank holding ewpuy'i flnanca company 
eubaldiary, cha Insurance la limited to aaautlng repayment of mi 
extension of cradle share collateral for tha cradle extension la 
damaged and If tha anount of credit doe* not exceed J10.000 (thla 
figure being ad J ua ted Co cha Conauaar Pile* Index, auch Inflating 
starting January 1, 1980); or 

2. the Inauraoca agency actlvitlee are limited Co supervising 
on behalf of tnauranca underwriter* the ectlviclee of retail Inaurance 
agents uho aall fidelity and casualty Inaurance on tha bank holding 
ccapany'a peraonal and real property, or that of it* subsidiaries, 

and group Inaurance for tha employ*** of tha bank holding company 
or lea aubaldlarlaa. 

C0HCEHTKATI0H OF BANK RESOPftCES 
Ha share the concern reflacCad In S. 39 about tha pocenClal for undue 
cone ant rat Ion of bank resources and economic powr within a United number 
of banking organize clone. Thla concern la a prime guiding objective of our 
day-to-day bank supervisory and regulatory actlvltle*. He believe that sound 
healthy competition la good for banka and the banking public. 
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The leaue before ths Committee U whether • law can be f raised Chat Mould 
aetabllah a fair and affective Mat of concentration of bank reaource* that can 
be applied throughout the Nation. The nature propoaad by S. 3°. — 20 percent 
of bank aaaeta In a Stat* — la • uaeful ball! for consideration. There nay ba 
qoeetlon* aa to whether 20 percent la the moat appropriate maibar end sihether 
the State alone ahould ba the geographic entity. Thee* are natter* for the 
:onalder. 



Our ataff haa ralaad 
the leglalatlon. The ataf! 
disadvantage af being cosul 
hlbitlva uilinn 
companies nay seek active!: 



nimbar of concern* about Individual provlalona of 
note* that any numerical limit haa the Inherent 
rued aa a permissible mlnlaimi rather than the pro- 
a intended to be. Under thin theory, bank holding 
o acquire up to the parnltted 20 percent of a 
State's banking aaaeta, which, In the ultimate, could result In an oligopoly 
of five lerge bank holding com pen lea controlling ell tha asset* In a State. 

The FDIC ataff also suggests aor* flexibility (or agencies to carry ont 
the lew. For exaapl* , the ataff recommend* that regulator* considering a 
propoaad merger ahould have tha latitude to determine whether da novo or 
foothold entry by a large banking organisation Into a highly concentrated 
aarkat inuld have tha affect of Improving competition. Under e flat numerical 
limit, agenclea could ba precluded from even considering euch an application. 

Another provlilon mould permit aganclaa to <H (regard the 20-oercent 
limit whan th*y find "that Immediate action la nacaaaary to prevent the 
probable failure of e bank and that a Iras antl-compctltlve alternative la 
not available." Tha FDIC ataff expreaaea concern that this deception to the 
JO- percent: limit la not broad enough to permit en agency to approve a merger 
In which one of the candidate* la waak but doe* not require "Immediate 
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action ... Co prevent ■ probable failure," even Chough such a merger ma; 
be Is the public Interest. 

CAPITAL ADEQUACY 
The capital adequacy provision of S. 39 raises the broad laaua of bank 
holding company supervision. The provision would panic the Federal Reaerva 
to praseribe capital adequacy raqulrenant* for State nonoeaber banks supervised 
by the FDIC If such banks are subsidiaries of a holding company. We ihar* Che 
concern evidenced in this bill with respect Co capital adequacy in the banking 
sysceo. Capital adequacy con* id* radons are a major gutdapolc ta our day-co-day 
supervisory and regulatory operation*. However , we believe that a change of 
the nature proposed by S. 39 should be considered within the context of the 
comprehensive revision of bank holding company supervision as I have discussed. 

BAKK- RELATED ACTIVITIES 

Porclona of S. 39 would establish additional testa which the Federal Rmserve 
would have Co satisfy In making its determinations on whether t given nonbaak 
activity of a bank holding company ia "bank- rein ted" and therefore permissible. 

S. 380 and H. JU 2255 deal exclusively with the inaurance accivities of 

All this legislation would seek Co modify the Federal Deserve Board's 
administration of Section 4(c)(8) of Che Bank Holding Company Act, as 
amended in 1970, under which Che Board determines, within certain statutory 
parameters, permissible nonbank activities of bank holding companies. Such 
authority was vested in the Federal Reserve after extensive congressional 
deliberation , including consideration of an alternative approach involving 
a statutory listing of specifically prohibited holding company activities. 
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We agree with the purpose of Section *(c)(B). 
basic holding coapanlas should b« free no undertake a 
without regulatory approvali 

Th* Federal Keserve >o«rd, In carrying out It* 
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cry difficult area. 
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S. 39 would permit the Federal Reserve Board to prohibit 
ran engaging In bank-related activities that the Board de torn lew i 
bank holding companies. Since national bank* are aupervlsad 

ha Currency, thla provision voald constitute en additional 
if a given aupervlsory cover by this legislation. We 



prefer that any 



'Vision 



• be c 



COHCLUSIQH 
We hopa our cenaents will be useful to yo 
legislation before the Coeeilttee today. 
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June 27, 1980 

Tb« lion. William Pioxmiie 

Chairman, Senate Committee on Banking, 

Bousing and Orban Affairs 
5300 Oirksen Senate Office Building 
Washington, D.C. 20510 

Re: Statement on H.R. 2255 

Dear Senator Froxmire: 

This statement la submitted with the request that it be 
included as part of the record in connection with a hearing before 
your Committee on H.R. 2255, scheduled for July 1, 1980. A 
separate statement is being provided with regard to S. 39, 

scheduled for hearing at the same time. 

Ma respectfully request that additional heating dates be 
provided in connection with H.R. 2255. The present heating time 
was scheduled within approximately two weeks after the House of 
Representatives passed H.R. 2255 (sometimes called herein the 
"House Bill"). The advance notice time for the hearing is simply 
too abort. It would be meaningful to your Committee aa well as to 
all other interested persons to provide an additional hearing time 
in order to permit selected witnesses to prepare definitive 
testimony for presentation before the Committee regarding the 
underlying facts and the public policy considerations relevant to 
H.R. 2255. 

we respectfully register with your Committee out firm, 
opposition to H.R. 2255, for the reasons stated below. He invite 
the attention of the Committee to the following: 
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1. first security CORPORATION. First Security 
Corporation was organized in 1928 as one of the oldest multi-state 
multi-bank holding companies in the nation and became engaged in 
certain insurance agency activities as early as 1931 First 
Security Corporation and its subsidiaries continue to engage in 
such activities in a Manner consistent with the provisions of the 
Bank Holding Act of 1956, as amended, and Regulation v o£ the 
Federal Reserve Board as interpreted and administered by the 
Board. While this present statement is made on behalf of First 
Security Corporation, we believe that the views stated herein also 
reflect similar opinions held by a wider range of financial insti- 
tutions in this country with similar lawful insurance activities. 
The provisions o£El 2255 vitally affect the interests of this 
corporation and of many others similarly situated. For purposes 
of this statement, "lender affiliated independent Insurance 
agents" refer to those independent agents (not employed directly 
by insurance underwriters) who have some affiliation through 
agency ownership, control or other employment with bank holding 
companies, banks or other lender institutions. Other insurance 
agents are "unaffiliated." 

2. PUBLIC BENEFITS. 



benefit from the restrictions contained in the Bill, and i 
substantial coercion exists relative to purchase of insurance 
services from lender affiliated agents. We strongly submit that 
no evidence exists or can be presented to the Committee, or has 
been presented to any other governmental body which has dealt with 
these matters in the past, which would support such notions. On 
the contrary, we earnestly believe that it is of great benefit to 
the public to permit lenders to provide for the consumers' choice 
and option certain group insurance enrollment or single policy 
coverage opportunities not only for credit life, credit disability 
and mortgage redemption insurance but also for vehicle or other 
collateral, property damage and public liability coverage, 
homeowners or other casualty insurance on permanent residences, 
mobile homes -or business property involved in the particular 
financing arrangement It is beyond question that such insurance 
is valuable to consumers , as well as to the lenders. This 
Committee will understand that the convenience of the consumer is 
greatly served by the practical ability, at the consumer's option, 
of obtaining the deaired insurance services at or near the 
lender's place of business. If the consumer chooses, any desired 
coverage can be obtained through other agents with whoa the 



v Google 



The Hon. Senator William Proxmire 
June 27, 1980 
Page 3 

consumer wishes to confer separate from dealings with the lender. 
The public is well subserved by preservation of such consumer 
choices, many of which would be utterly destroyed by enactment of 
the House Bill. 

(b) Legal Ma tters. The desirability of preserving 
options for consumers in connection with obtaining insurance or 
other related services from lenders is clearly upheld by existing 
law. The Bank Holding Company Act amendments of 1970 (84 Stat. 
1766) added Section 106 which provides in pertinent part: 

* * * (b) A i 

credit, lease i 
furnish any service or fix or vary the 
consideration for any of the foregoing, on the 
condition or requirement - (1) that the customer 
shall obtain some additional credit, property or 
service from such bank other than a loan, 
discount, deposit, or trust service; (2) that the 
customer shall obtain some additional credit, 
property or service from a bank holding company of 
such bank, or from any other subsidiary of such 
bank holding company; * * * (12 u.s.c. S 1972). 

Similar restrictions are contained in Regulation Y, 12 

C.P.C. S 225.4(c). Clearly, the Federal Reserve Board has the 
power, and has implemented regulations pursuant to the power, to 
prevent any coercion by a bank in connection with a loan by which 
the customer would be required to purchase insurance from the bank 
or an affiliated agency. 

In consumer credit transactions Regulation Z (12 C.F.R. 
S 226.4(a)(5), consistent with the requirements of S 106(b) of the 
Truth- in- Lending Act, requires that insurance premiums in a 
consumer credit transaction be part of the finance charge unless 
the insurance coverage is not required by the creditor as a 
condition to the credit, the customer gives specific signed 
authorization regarding the insurance and is advised by clear and 
conspicuous disclosure that the customer has the right to obtain 
the insurance either through the creditor or through any other 
person, with the proposed premium cost clearly stated. Through 
this form of disclosure, each customer is expressly advised that 
insurance may be obtained through an outside agent, if insurance 
coverage of any nature is part of the credit transaction. From 
our observations, banks carefully conform to the requirements 
granting consumers such options in insurance matters. 



v Google 



The Hon. Senator William Proxmire 
June 27, 1980 
Page 4 



to purchase insurance directly through the lender 
with credit transactions. Not only are the provisions of the 
House Bill unnecessary to accomplish any public good, but they 
represent direct conflicts with other provisions of law in the 
protection of consumers The Senate Committee should not permit 
itself to be used for the self-interest of unaffiliated independent 
insurance agents in enacting legislation which would be clearly 
detrimental to a much broader range of members of the public. 

3. COMPETITION. 

(a) Policy M atters. A persistent policy in favor 
of enhanced competition pervades American law, including the 
Congressional and regulatory enactments relative to banking and 
insurance. Moreover, the entire antitrust law system fosters fair 
competition as an inducement to provide options for consumers and 
thereby increase both the availability and the quality of 
services. As suggested above availability of credit- related and 
incidental insurance from lenders is pro-competitive and of 
Immense benefit to the public. It is important for the Committee 
to recognize that lender affiliated independent insurance agents 
under Section 4(c)(8) of the Bank Holding Company Act have no 
"open market" solicitation for insurance in direct competition 
with unaffiliated agents. The lender affiliated agents provide 
insurance services immediately available at the choice of the 
consumer and only in connection with credit transactions rather 
than competing 'on the street." This provide* fair competition 
fully consistent with our cherished American traditions and 
applicable law. 

(t>) Effect of Bill . H.B. 2255 is highly anti- 
competitive. It effectively destroys one segment of healthy and 
fair competition in depriving lenders of the power to offer 
services except in the most restrictive conditions. He bring to 
the attention of your Committee a recent state court decision 
which is very compelling on the general subject of unconstitu- 
tional and anti-competitive legislation, on August 8 1979, the 
New Jersey Superior Court Appellate Division declared unconsti- 
tutional a Hew Jersey statute prohibiting certain categories of 
lending institutions £rom obtaining insurance agent's licenses 
except in certain restrictive circumstances. ADA Fin ancial 
S ervice Corp. et al v. New Jersey, No. A-26S6-TT WhTIe'Eh'at 
statute. It is a 
;■ to declare invalid 
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such anti-competitive, discriminatory and unconstitutional 
legislation in the specific area where unaffiliated independent 
agent groups are attempting to strangle the right of lenders to 
offer consumer options in that portion of the Insurance business 
which originates with to credit transactions. Your Committee 
should not endorse H.R. 2355 which carries such vulnerability. 

He br ing to your attention also a letter dated February 
28, 1980, from John G. Heimann, Comptroller of the Currency, 
addressed to the Hon. John J. LaFalce of the House of 
Representatives, copy enclosed. The Comptroller is of the clear 
opinion that to allow banks and bank holding companies to provide 
credit-related insurance is in the best interest of the public, 
and that the statutory provisions of B.R. 2255 impose restrictions 
which are anti-competitive and discr lminatory. 

4. GRANDFATHER CLAUSE. In a feeble effort not to Impair 

existing organizations and obligations associated therewith by 
legislative fiat, the House Bill has as one of the exemptions from 
its operations a so-called "grandfather clause." This clause 
exempts any insurance agency activity that was lawfully engaged In 
by a bank holding company or any of its subsidiaries on June 6, 
1978. The effect of euch clause is very vague and potentially 
detrimental to any existing insurance activities of bank holding 
companies or their subsidiaries. While the word "activity" seems 
to be picked up from the use of such word in Regulation Y 
describing non-banking business activities, yet in the context of 
this grandfather clause the potential consequences are very 
striking. For example it is unclear whether any existing 
insurance agency activity may continue to grow internally without 
dollar volume limitations, or whether such existing organisations 
could expand in terms of the insurance services offered, the 
location of insurance offices, or the types of loans or 
subsidiaries with respect to which the insurance would be sold. 
while a part of the House committee Report attempts to play-down 
the restrictions under the grandfather clause, it is obvioum that 
many serious questions would arise relative to the existing 
organizations. The insurance industry, as with nearly all 
businesses in the modern American world, seeks to provide new 
product lines and different kinds of insurance for the benefit of 
consumers from time to time. If an existing bank or affiliate 
under a bank holding company offers a specific form of credit 
life, credit disability, mortgage redemption casualty, liability 
or homeowners' policy in the present market and If during toe 
coming years the insurance underwriters offer new and different 
forms of any of such alternate coverages the affiliated 
independent agent would be prohibited under the provisions of the 
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House Bill from expanding the product line Co include such new 
consumer choices. Accordingly, even with the grandfather clause, 
H.R. 2255 serves as a punitive legislation against existing 
affiliated independent insurance agents Again, your Committee 
should not participate in such strangulation of existing business 
and should not approve the House Bill. 

5. UNCONSTITUTIONAL DISCRIMINATION. One Of the most 
serious reasons for which your CoRMlttee should reject the House 
Bill is its high vulnerability to constitutional challenge. 
Because it expressly denies equal protection to bank holding 
companies, H.R. 2255 is unconstitutional The Bill carries 
discriminatory affects in at least two areas (1) the Bill 
attacks only bank holding companies and affiliates, without 
dealing with other lenders; and (ii) the Bill contains an 
arbitrary, capricious and Irrational size catagor iiation by 
exempting from most of the restrictions of the Bill any bank 
holding companies and subsidiaries having total assets of 
150,000,000.00 or less. It would be ludicrous indeed for the 
Senate to conclude that credit-related insurance activities of 
bank holding companies of (50,000,000.00 or less are related to 
banking, proper incidents thereto, and for the public benefit 
consistent with standards of the Bank Holding Company Act but 
that the same activities of larger companies are not SO related, 
proper and beneficial. The very attempt to create an arbitrary 
size categorization creates the most rank form of discrimination 
and underscores our position that the entire House Bill is fraught 
with such serious objections that it should not be approved by 
your Committee. 

In addition, the discriminatory provisions relating to 
total company sise are in conflict with the more traditional, 
rational and defensible determination that bank holding companies 
in communities of less than 5,000 population may engage in 
insurance agency activities without the restrictions of the Bill. 
The public policy considerations underlying that exemption are of 
long-standing and are well-known, i.e., small communities are 
often not adequately served by unaffiliated independent insurance 
agents and a certain logic of public policy should permit the 
banking institutions in such communities to provide insurance 
services. H.R. 2255, wi> ... both the arbitrary sise provision and 
the 5,000 population provision opens up a great deal of potential 
confusion regarding the rights of state and national banks to 
offer insurance services in small communities without regard to 
Site but in large communities only if the agency is affiliated 
with a holding company of less than $50 000 000.00. Such 
potential for confusion should not be permitted. 
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6. STATES' RIGHTS. The Tenth Amendment to the V. 
constitution provides: 

The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, 
or to the people. 
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Notwithstanding the clear intent of Congress in adopting that 
provision, H.R. 2255 purports to deny any banks affiliated with 
bank holding companies the right to offer insurance other than in 
the highly restrictive conditions stated in the Bill, irrespective 
of the public policy of individual states which may be reflected 
through state legislative enactments. The well-known Hccarran- 
Perguson Act preserves to the states the right to control the 
insurance business. H.R. 2255 flies in the teeth of that Act. 
The original version of the House bill contained a Section 2 which 
expressly stated that the amendments of Section 1 would not 
supersede existing state laws, and would cease to be effective 
with respect to any state on the date on which a state would enact 
a law substantially contravening the amendments of the Bill. That 
states' rights provision was omitted by the House. The Bill in 
its present form, therefore, opens abundant opportunity for 
conflict between state and federal legislation with respect to 
insurance agency activities of bank affiliates, and such conflicts 
with existing constitutional and statutory conflicts should not be 
permitted. 

7. EXISTING LEGISLATION IS SUFFICIENT. We urge the 
Senate Committee to conclude that the existing provisions of the 
Bank Holding Company of 1956, Regulation Y, Truth-in- Lending Act, 
Regulation Z, the Sherman Act, the Clayton Act and other 
applicable provisions of law are presently sufficient to provide 
protections for the consumers against any possible coercive 
activity of lenders and also to provide standards of fair 
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competition between affiliated insurance agents and unaffiliated 
independent agents. He further bring to the attention of the 
Committee the fact that since the 1970 amendments to the Bank 
Holding Company Act, the types of insurance agency activities 
permitted have become Bomewhat more restrictive by regulation of 
the Federal Reserve Board requiring a direct relationship to an 
extension of credit. The Board's actions with regard to 
implementation and interpretation of Regulation Y ware upheld in 
part and basically clarified by the Fifth Circuit Court of Appeals 
in Al abama Association of Insurance Agents v. Board of Governors 
of th e Federal Reserve System , 533 F. Id Hi (5th Cir. 1976), on 
rehearing, 558 F2.d 729 (1977), cert , den., 435 U.S. 904 (1978). 
Ho additional leglislation is needed in order to assure consumer 
choices in insurance services related to credit and to provide 
fair competition. Certainly, no legislation is needed which 
provides so much opportunity for dispute, misunderstanding and 
litigation, including the constitutional challenges, as would be 
sponsored by the Congress if the Senate Committee, and the Senate, 
should adopt II. R. 2255. Accordingly, we urge that the House Bill 
not be approved by your Committee. 

Respectfully. 

FIRST SECURITY CORPORATION 



^ TCXte^t* 
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Comptroller of the Currency 



Administrator uf Ntti 



Washington. D.C. 20219 
February 26, 19B0 



Dear Mr. LaFalce; 



Thank you for your letter of February 26, 1980, affording us an 
opportunity to comment on H.R. 2255. That bill would amend the 
Bank Holding Company Act to restrict the credit-related insurance 
activities of certain banks and bank holding companies, and per- 
mit bank holding companies with assets of S50 million or leas to 
engage in a broad range of insurance activities. This Office 
has long opposed the adoption of arbitrary legislative restraints 
upon the ability of banks to compete in providing credit-related 
services to their customers. He believe that existing statutory 
and regulatory mechanisms short of outright prohibition are ade- 
quate to maintain the competitive equilibrium between bank and 
nonbank competitors. Allowing banks and bank holding companies 
to provide credit-related insurance is, in our opinion, in the 
best interest of the public. Competition unfettered by statutory 
constraints is the best assurance of increased consumer convenience 
and reduced costs for insurance that is purchased in conjunction 



He believe that any statutory prohibition imposed upon credit- 
related insurance activities of banks and bank holding companies 
would be essentially anti-competitive. Moreover, as you have 
noted. Section 1(E) arguably involves constitutional concerns by 
arbitrarily discriminating against certain institutions. 

More significantly, however, the proposed increase in regulation' 
cf insurance activities at the federal level constitutes a signi- 
ficant departure from the existing principles of the McCarran- 
Ferguson Act. That law provides generally that the business of 
insurance shall be regulated by the states. We suggest that 
the Congress further consider the implications of such a departure 
prior to enacting H.R. 2255. 
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The Honorable 

John J. L-Falce 

Ko-jse of Representatives 
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The Honorable William Proxmire 
Chairman, Senate Committe on 
Banking, Housing and Urban Affair 



Re: Statement < 
Dear Senator Proxmirei 



It is our request that this letter be made part of the 
record in connection with the hearing on S. 39 scheduled for July 
1, 1980. A separate statement has been submitted relative to HR 
22S5, for which a simultaneous hearing is scheduled. 

Respectfully, we state our opposition to S. 39. In 
explanation of some of the reasons for such opposition, we invite 
the attention of your Committee to the following considerations: 

1. FACTUAL PREMISES. The proposed findings and 
purposes stated in section 2 of the Bill are based on unsound and 
unsupported assumptions. For example, subsections (a) and (b) 
deal with the purported concentration of banking resources into 
fewer hands and a purported increasing share of banking resources 
under control of holding companies. Assuming, for purposes of 
argument, that the growth of bank holding companies has been 
significant, it is unfair to characterize by the "tone" of the 
wording in subsections (a) and (b) that the growth of bank holding 
companies and the resulting concentration of resources is patently 
illegal and undesirable. The provisions totally ignore the fact 
that most bank holding companies are publicly owned, and that 
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large numbers of shareholders own an interest in the subsidiary 
banks indirectly through ownership of holding company stock. Me 
believe that if statistical facts were presented regarding these 
matters they would show that even with a growth in the number of 
bank holding companies, the ownership of such companies and the 
indirect benefit from banking and other subsidiaries cross a very 
wide range of the American populace. 

Subsection (c) incorrectly characterizes the facts. For 
example, under applicable regulations of the Federal Reserve Board 
bank holding company subsidiaries have not been authorized to 
furnish accounting and travel services, and can provide leasing, 
courier services management, data processing services and 
securities aarketmg only under severe restrictions Furthermore, 
section 4(c)(8) of the Bank Holding Company Act requires that 
before such nonbanking activities can be -engaged in by holding 
company subsidiaries, the Federal Reserve Board must determine 
that such activities are closely related to banking or to the 
business of managing and controlling banks. 

Subsection (d) is certainly not well-founded in alleging 
that credit resources have been misallocated by bank holding 
companies and that the Federal Reserve has not adequately 
protected the public interest. On the contrary, we submit that 
regulations and interpretations of the Federal Reserve Board have 
been mote restrictive with respect to activities with non-banking 
subsidiaries of bank holding companies than the public interest 
really requires. 

2. BANK MERGER AND ACQUISITION STANDARDS. 

(a) Discr iminatory Ef fect . For purposes of this 
discussion we will aeal together with section 101 of the Bill, 
which amends section 18(c)(5) of the Federal Deposit Insurance 
Act, and section 201 of the Bill which amends section 3(c) of the 
Bank Holding Company Act of 1956. These provisions of the Bill 
attempt to provide standards for bank mergers and acquisitions 
which are substantially more restrictive and limiting for banks 
ana bank holding companies than ate similar restrictions under the 
Federal antitrust laws with respect to other areas of commerce. 
In doing so the Bill becomes constitutionally vulnerable by 
denying equal protection under the law to banks and bank holding 
coup . The severity of the standards becomes particularly 
evident with reference to the third subparagraph of each of the 
relevant sections prohibiting any mergers or acquisitions under 
which the resulting bank would hold more than 20 percentun of the 
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total assets held by all 
single exception where t _ 

of a bank. Ho other line of commerce in the nation is subject to 
such arbitrary prohibitions. To declare in one legislative stroke 
that a certain characteristic of a banking market constitutes a 
per Be violation of antitrust standards, and to follow that up 
with the provisions of sections 102 and 202 declaring such markets 
per se illegal, creates unduly restrictive, discriminatory and 
unfair standards. Those provisions blatantly ignore many 
important considerations which the regulatory agencies should be 
entitled to review, including, but not limited to, the following: 

(1) Especially in smaller population states where 
not as many banking institutions exist, an organization 
may have 20 percent of the banking resources in a state 
without tending to create an absolute or shared monopoly 
or an oligopoly, substantially lessen competition, or 
result in undue concentration. Even a small number of 
institutions of varying sizes can produce vigorous 
competition and consumer options. 

(2) Under the MCFadden Act national banks are 
subject to certain restrictions imposed by state law on 
state banks, particularly with reference as to whether or 
not branch banks are permitted or the limitations on 
branching. Banking markets differ very strikingly in 
their performance, depending on whether branch banking is 
allowed within certain geographical areas, statewide, or 
not at all. in a state where statewide branching is 
allowed, banking organizations might have a large share 
of the statewide market without creating any adverse 
anti-competitive effects, for the statewide market is 
broken down into many small communities where the 
specific competition from other banks, whether large or 
small, can be intense for all competitors. Whereas, in 

branching, the banks tend to concentrate their resources, 
efforts and competitive effects in a smaller market area 
where a high market share may result in undue 
concentration or domination of the banking market 
performance. 

(3) Somewhat related to the differing markets 
depending on whether branches are allowed, but extending 
into other areas of economic analysis. Is the real 
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question of defining the relevant banking market. The 
determination based upon a statewide percentage market 
share is not always meaningful. The responsible federal 
banking agency must determine whether the relevant market 
is a city, a county, a standard metropolitan statistical 
area ("SMSA"), or any combination or submarketB of the 
foregoing. 

(4) Statutory definition of a prohibited merger or 
acquisition based on percentage market share may very 
well eliminate totally a very legitimate and pro-com- 
petitive de novo entry which a responsible agency will 
allow. For example, a bank holding company may wish to 
organize a newly chartered bank in a community requiring 
additional banking services for the benefit of the 
public. If such community is already concentrated with 
only one, two or three other institutions, or if the 
community is larger with many institutions but 
economically sound enough to support an additional 
competitor, the de novo entry represents a very 

pro -competitive step in the banking market. Or, a de 
novo entry may occur in a market not being served, even 
on a sub-marginal profit basis, but for the public 
benefit. To deny a large banking organization the 
opportunity of creating such de novo entry by prohibiting 
the acquisition of the new entry based on a statewide 
percentage market share constitutes unfair discrimination, 
becomes both anti -competitive and anti-consumer, and 
shackles the judgments of the responsible agencies. 

(5) Under the Bank Merger Act, the Federal Deposit 
Insurance Act and the Bank Holding Act, the responsible 
federal agency, whether the Comptroller of the Currency, 
the Federal Deposit Insurance Corporation or the Federal 
Reserve Board, has clearly mandated responsibilities to 
review the competitive effects of mergers and 
acquisitions under existing law. Adding the new 
restrictive standards and prohibitions under S. 39 will 
deny the responsible federal agencies the opportunity of 
determining, with their own respective expertise, the 
proposed merger or acquisition and the relevant market 
wherein the following matters are to be considered) 
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Extra- structural considerations, such as actual 
performance of banks in the market, the needs of the 
market, the variety of public interest factors, the 
desirability of permitting local banks to develop 
larger deposits or other fund sources for larger 
borrowers, or other relevant factors. 

He believe that the Federal Reserve Board, for example, 
has already initiated procedures for review of the 
competitive aspects of bank mergers and acquisitions 
which achieve all of the public policy goals which 
Congress can reasonably expect. The FDIC and the 
Comptroller of the Currency have done likewise. The role 
of the Federal Reserve Board itself is somewhat 
underscored by a policy statement issued hy the Board in 
connection with a recent amendment to Regulation X 
pursuant to the Change in Bank Control Act of 1978 . In a 
commitment similar to its commitment under the Bank 
Holding Act, the Board said that its objectives in 
administering the new act ". . . are to enhance and 
maintain public confidence in the banking system by 
preventing identifiable serious adverse effects resulting 
from an ti -competitive combinations of interests, 
inadequate financial support, and unsuitable management 
in the institutions involved." The Board added that it 
". . . will disapprove transactions that are likely to 
have serious harmful effects." (44 Federal Register 
7120, 7229, February 6, 1979). 

No need has been demonstrated for creating the more 
restrictive, prohibitive, unfair, discriminatory and 
unconstitutional standards provided by S. 39. Accord- 
ingly, the Bill should not be favorably recommended by 
the Committee and should not be considered by the Senate. 

(b) Terminology and Stan dards. 
, we wish to point out that some offt 
39 is inconsistent with terminology recently adopted by the 
Federal Financial institutions Examination Council regarding t 
to be used in competitive factor reports and uniform guideline 
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among the supervisory agencies. A copy of the joint news release 
dated June 13, 1980 is attached. 

3. BANK BELATED ACTIVITIES. 

(a) Substantial Benefits Test . Section 301(a) of 
S. 39 is objectionable because it adds new and restrictive tests 
relative to the authority granted to the Federal Reserve Board to 
permit bank holding companies to engage, through subsidiaries, in 
various other activities which are directly related to banking or 
managing or controlling banks. The proposed amendment to 
subsection (8) (a) [B) of section 4(c) of the Bank Holding Company 
Act requires that the Board determine that a nonbanking activity 
is likely to produce 'substantial benefits" to the public. It 
will be observed that under the existing provisions of section 
4(c)(8) the Board must consider whether performance of the 
proposed activity by an affiliate of the holding company can 
reasonably be expected to produce "benefits to the public" such as 
greater convenience, increased competition, or gains in efficiency. 
He strongly submit that it is appropriate for the Board to make 
its determination of benefits to the public, but that to require 
■substantial" as a condition precedent to a section 4(c)(8) 
activity would virtually strangle the holding companies and place 
an unfair burden on the Board itself. Having In mind that the 
Board already denies many applications for nonbanking activities 

of holding companies where the financial soundness of the proposed 
subsidiary, or of the holding company itself, is insufficient to 
warrant expansion of the holding company's activities, we believe 
that the Board is properly administering its duties under the 
present law and that the standards are sufficiently restrictive to 
permit the Board abundant authority for monitoring the nonbanking 
activities. 

(b) Grandfather Clause . Section 301 of S. 39 has a 
so-called "grandfather "clause " by which "nonbanking activities of 
bank holding company subsidiaries existing as of November 1, 1975, 
may be continued." However, the bill has an absolutely incredible 
restriction by providing under such grandfather clause that ". . . 
such a bank holding company shall not permit the scope or size (in 
terms of volume of business) of those activities to expand to any 
significant degree." Certainly the only rational approach is that 
if a nonbanking activity is presently legal for a bank holding 
company subsidiary, both the activity and the relevant subsidiary 
should be permitted to grov. in the ordinary course of business 
through expansion of volume of business along with the anticipated 
growth of the bank holding company itself. Ho business can remain 
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static, and if a nonbanking activity is not permitted to grow in 
noroal course, it will be strangled sufficiently that it will 
actually regress and die. It should not be the intent of Congress 
to serve as the executioner of bank related activities which have 
been established and are providing valuable services to the public 
as -well as benefit to the bank holding companies and the 
affiliated banks. Foe example an affiliated insurance agency 
which provides credit life credit disability, and mortgage 
redemption insurance to customers of the affiliated banks in 
connection with loan transactions cannot continue its business if 
the commission Income from an expanded number of customers cannot 
increase commensurate with the expanded volume of loans through 
the affiliated banks. Again, the legislative stroke of pen should 
not warrant the death knell of any legitimate bank holding company 
corporate child. 

4. national BANKS. Under the guise of ■uniform 
application of standards governing entry into bank related fields" 
section 401 of S. 39, proscribes the activities of national banks 
and effectively handcuffs the Comptroller of the Currency with 
regard to bank related activities and operating subsidiaries. The 
-Comptroller would thus become bound by regulations and orders of 
the Federal Reserve Board with regard to nonbanking activities for 
holding companies, and could not authorize national banks or their 
subsidiaries to engage in activities beyond the dictates of the 
Federal Reserve Board, as a natter of governmental policy, it is 
improper to bind the Comptroller to the decisions of the Board 
with regard to national bank activities. 



irder entered following the effective date of the Act, 
or any preexisting activity of national banks or their operating 
subsidiaries which would subsequently be found by the Board to be 
improper Section 4(c)(8) activities. It is a highly objectionable 
legislative maneuver to permit the Board through regulation or 
order to set standards which would be retroactive in terminating 
lawful activities of national banks and their subsidiaries. 

5. INTERCOMPANY LOANS. Section 501 of S. 39 provides, 
among other matters, that subsidiaries of bank holding companies 
must refrain from discriminating in favor of the parent or 
affiliated subsidiaries in the making of loans or other conditions 
of credit. Such restriction is not necessary. The provisions of 
section 23A of the Federal Reserve Act limits, to a sufficient 
extent, extensions of credit between affiliates in the banking 
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industry. The subject provision of the Bill is alao objectionable 
in requiring reports from holding companies each year relative to 
all intercompany loans and investments, which reports would be 
public. It is simply not the business of the public to know such 
details of business arrangements between affiliated companies. It 
serves no useful purpose to the public, except undesirable 
"fishing expeditions". The Board itself, along with other 
responsible agencies, can monitor through appropriate examinations 
whether any other provision of law is violated with reference to 
intercompany transactions between parent and subsidiary. 

6. ADMINISTRATIVE PROCEDURES. 
adds a proposed section 9(b) to the Ban* 
requiring that all board determinations 
regulation) under section 4(c)(8) shall be made on the record 
after opportunity for hearing. Such provision is unduly 
burdensome and limiting to the discretion of the Board, under 
present practice the Board has outlined many kinds of nonbanking 
activities which can be approved through delegation to the 
respective Federal Reserve Banks or which can be approved by the 
Board itself, if outside the delegated authority, on the basis of 
the submissions of the applicant. Members of the public are 
invited to comment and are advised through notices published in 
the Federal Register. Many of these approvals are, and should be, 
routine and perfunctory where no unusual financial, economic or 
legal matters are at issue. The Board should not be required to 
have to have a hearing on all such applications. To order such in 
this legislation is to move contrary to the intent evidenced by 
Congress earlier this year. The Depository Institutions 
Deregulation and Monetary Control Act of 1980 (H.R. 4986, P.I,. 
96-221, March 31, 1980), under Title VIII, charged the regulatory 
agencies with the responsibility of simplifying regulations and 
making procedures and rules more uniform between them. Now to 
invite more proceedings is to take a step backward. 

The same comment applies to the provisions of section 701 
of S. 39 where members of the public are literally invited to 
contest more frequently the orders and regulations of the Federal 
Reserve Board and to commence civil actions under subparagraph 4 
in order to test the validity or desirability of the various 
proceedings challenged. Members of the public have a right 
already to respond to the published notices of various proceedings 
before the Board. To give them an additional right to petition 
the Board to overturn matters that have already been determined is 
to invite litigation and to create confusion which is wholly 
improper and unnecessary. 
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Respectfully yours, 

FIRST SECURITY CORPORATION 
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Joint News Release Comptroller of the Currency 

Federal Deposit Insurance Corporation 
Federal Reserve Board 



tilmi June 13, 1980 

Tin Federal bank supervisory agencies bava adopted propoaad 

recommendations made to than by Eha Federal Financial Institutions 

examination Council regarding ttm to ba used In competitive factor 

reports and uniform guideline* for Internal control of the foreign 

exchange activities of commercial banks. 

The agencies adopted, aa standard terminology to be uaed in 

their assessment of competitive factor* In propoaad bank asrgers , the 

following terminology: 

Monopoly (requiring disapproval). 

Substantially Adverse (precludss spprovel unless 

ant 1- competitive effects of the propoaad merger are 
outweighed by baneflta to the public tn meeting the 
convenience and need* of the community to ba served). 

' Advarea (the propoaad merger baa enti- competitive effects 
material to the decision that would not preclude 
approval). 

effecte, If any, 

The agencies adopted recommended uniform guidelines for 
commercial benk* on internal control of their foreign exchange operation* 
covering policy documentation. Internal accounting controls and audit 
documentation. The text of the sidelines uas published by the Council 
at the time they were proposed, in May and will be published In a 
forthcoming issue of the Fadaral Register. 
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STATEMENT OF THE 
INVESTMENT COMPANY INSTITUTE 

BEFORE THE 

SENATE COMMITTEE ON BANKING 

HOUSING AND URBAN AFFAIRS 

ON S. 39, H. R. 2255 AND S. 2874 



July J. 1980 



American mutual fund Industry. Its membership includes 519 open-end investment 

Its mutual fund members have assets of about 892 billion and have approximately 
8. 3 million shareholders. 

The Institute is pleased to submit this statement on the "Competition in the 
Banking Act of 1979", S. 39, The Institute has testified before this Committee in 
the past in connection with similar legislation, including S, 72. 

We support enactment of S. 39, H. R. 8255 and S. 2874. * In particular. 
we support enactment of Sections 301(a) and 401 of S. 39 which would reinforce and 
tighten the tests contained in Section 4(c)<8) of the Bank Holding Company Act re- 
lating to the permissible non-banking activities of national banks and bank holding 
companies. Those provisions would prevent banks from using the holding company 
device as a means for unbridled bank expansion into other Lines of commerce and 
for circumventing the Glass -Steagall Act's specific prohibitions against bank 



- We support H. R, 2235 and S. 2874 which deal specifically with the n 

significant step in restricting banks from dominating areas i " 
not related to the business of b ankin g. 
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Indeed, the Introduction of S. 39 afford* Congreoa the opportunity to mile 
It clear that banks and bank holding companies are prohibited from engaging In 
specific non-banking setlvUies, Including: 

sponsoring or advising mutual funds 

sponsoring or advising closed -mid investment companies 

sponsoring automatic investment plans 

selling interests In common trust funds other than to true 



tndising Ir 



ests in collective pension funds. 
For over 100 years, the federal banking laws have sought to p 



long-standing position hi 



a from engaging la securities activities. This 
n based oa Congress' concern that bank involvement 
in the ascurltles business inevitably will result in problems for the banks eagsging 
In these activities, and hence for the entire American economic system. Indeed, 
as far back as 1911, in a formal opinion to the Attorney General, the Solicitor 
General opined on the legality of a national bank's establishment of an "investment 
company, " the shares of which were made available ratably lo the shareholdera of 
the bank, were tied to the bank's own securities, and further were pledged in trust 
to the operating trustees of the investment company. The Solicitor General condemned 
the arrangement as a violation of the notional banking laws, which, he said, required 
that "the bank shall be conducted as a bank purs and simple and not as a promoting 
agency of speculative investment companies, "» (Emphasis supplied). This 
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concern has been baaed on three factors — the unfair competitive advantages 
enjoyed by banking Institutions, the historic undue concentration of economic power 
tn a few huge banking institutions and the need for an uncom promised national banking 

Yet many of the nation's leading commercial banks and bank holding companies 

often with the active assistance of the federal banking agencies, have repeatedly sought 

to subvert Congress 1 clear mandate; 

■ by forming securities affiliates in the early 1900b in order to circum- 
vent the National Banking Act of 1864: 

- by the Comptroller's persistent attempts In the 19B0s to permit 



- by the Comptroller's 1972 action permitting national banks to 
aggressively mass merchandise securities to the vast retirement 
plan market; 

- and by the American Bankers Association's current campaign to 
completely repeal the Glass -Steagall Act and to return to the 
dangerous pattern of the 1920s. 

Congress must deal with this recalcitrance. Legislation is needed to re- 
affirm the policies and restrictions of the Glass-Steagall Act. the Bank Holding 
Company Act of 1956 and the Bank Holding Company Act Amendments of 19T0. 
Congress should make it clear that commercial banks and their affiliates are totally 
prohibited from sponsoring, organizing, controlling and advising every type of 
pooled Investment fund other than traditional bank common trust funds. Such 
legislation would not be novel or revolutionary. It would simply carry out the 
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historic national policy of separating the business of banking from the promot 

Bank SecurllleB Activities Add to Concentration of Economic Poorer 

Concern over the undue concentration of economic power in the hands 
few huge banking institutions has form*d a major basis for past Congreasiona 
efforts lo prohibit bank entry into non-banking areas of the economy. Last y« 

Board regulations purportedly authorizing bank holding companies to sponsor 
investment companies, it found that in enacting the 1970 amendments to the E 
Holding Company Act: 

economic power was concentrated in a few gigantic power centers. 
This concern [or the structural Integrity of the economy would be 
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evidence confirming the validity of Senator Proxmlre's concerns over the undue 
concentration of economic power. For example, the Institute's testimony 
before the House Subcommittee on Financial Institutions Supervision, Regulation 
and Insurance offered the following statistics: 
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- Bank holdings of common stock show a high degree of concentration. 
The top seven banks hold over $48 billion representing about one- 

- Bank holdings of common stock show a significant potential for 
control of individual companies. Over 14% of the total value of 
these bank holdings represented S<& or more of the value of the out- 
standing stock of particular companies. 

- In 21 si 
Clearly, the increasing concentration of economic power in a few financial 

this power in non-banking areas of the economy. 



committee on Financial Institutions Supervision, Regulation and Insurance of tt 
House Committee on Banking, Finance and Urban Affairs, June 21, 19T9, at 4- 
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Unfair Competitive. Advantag es 

The ability of bnnk» to land their deposits to millions of Individuals and 

Institutions makes thsm the dominant source of credit In the United States. Because 

they are the dominant source of credit, beaks have the power to tie the availability 

of credit to the receipt of other business from individuals and firms that depend 

upon bank loans. This unique power gives commercial banks an inherently unfair 

competitive advantage over all other businesses in the offering of non-banking 

products and services. Senator Proxznlre has stated: 

"Unfair competition arises because many customers will prefer 
to give their commercial business to a bank which also dispenses 

from a non-bank competitor. Tie-in sales, whether coerced or 
voluntary, distort our economy and free market. This distortion 
means that trade is no longer carried out on the basis of price. 
quality, and service but on the basis of hoped for favorttsm. "" 

No where is the unfair competitive advantage enjoyed by banks more evident 

than in the management of private pension plans. Despite widespread belief that 

banks have not provided Investment results equal to those of other investment 

managers,** banks have dominated the field. A recent study conducted by the 

Industrial Union Department. AFL-CIO, showed that of the top T Investment managers 

of union pension plans. 5 were banka. Morgan Guaranty Truat Co. of New York 

ranked number 1. The study reported; 



* See Bogle and Twardowskl, "Comparative Equity Inveatment Perfori 
ivestment Counselors. Insurance Companies and Mutual Funds" F inane 
ouraal, January /February, 1BB0. Also see "Equity Investment Perfori 
. Mutual Funds During the Deea.de of the Seventies", J. Sumanski, Invt 
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decisionmaking. For eiample, nine out of the ten surveyed companies 
had interlocks with J. P. Morgan & Co. (parent of Morgan Guaranty 

more Ihaii one percent of the studied companies stock. Of the ten 
ships with Morgan. . . Mare significantly, in each of seven companies . 



The AFL-CID is not the only group to identify this problem. An editorial 
gazine specializing in pension affairs stated last year: 



ecting that the poorly performing 
nore for what they can do for the 
■r the plan beneficiary? 



ervers suspect that sor 
clients over the past ei ( 
mercial ties with those 



fety of the Banking Systen 



a disastrous ripple 
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effect en our entire economy. Our historic nations! policy separates banks from 
the securities business, a business which by its very nature is. in varying degrees, 

banks and bank holding companies offers graphics and contemporary proof of the 
wisdom of this policy. 

In 1971, reversing an earlier decision, the Federal Reserve Board authorize- 
bank holding companies to sponsor REITs. Within two years bank affiliated REITs 
accounted for 1/3 of total industry assets of {20 billion. The shares of the bank- 
sponsored REITs were sold to the public on the strength of the bank image of 
conservatism, solidity and expertise. However, the bank -sponsored REITs were 
riddled with abuses and conflicts that bear an uncanny resemblance to bank aecuritie 
abuses of the late 1920s. 

When the real estate boom of the early 1970s inevitably burst, the REITs 
lost approximately B0% of the value of their assets. But the dramatic losses were 



banks, fearing for their public reputations, would find themselves forced to lake 

is exactly what they did In the case of their pooled real estate funds. Thus, Chase 

approximately half of a billion dollars in an unsuccessful effort to prevent its REIT 
from going into bankruptcy. Many other banking institutions entered into simitar 
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* operations with similarly nnhappy results. Substantial bank* were damaged 
tere m diversion of bulk resources which could have gone to provide needed 



e Involve 



hundreds o( millions of dollars. Congress, In fact, had to adopt special 
legislation just this year to bail out large banks holding real estate in 
connection with REIT defaulted loans, ao that those banks would not hav 
to charge off large losses lo their already depleted capital base, "" 

Unfortunately, the federal banking regulators apparently have not learne- 

from the lessons taught by the REIT experience. Banks are currently mass-me 

dialog Interests In hank -sponsored pooled investment funds to unsophisticated si 

retirement plans. When the Institute testified before this Committee on S. 72, i 

presented evidence regarding this mas s -merchandising, atating that in our view 

this activity constitutes a clear violation of the Class-Steagall Act. It is appare 

from the advertisements {copies attached) that pooled investment funds have not 

operated by banks for the investment of enleting trust assets. At the conclusion 

our statement. Senator Proxmire and David Silver, President of the Institute ha 

the following exchange: 



' Sen, Rept. B6-T35. 36th Cong, 2d Sees., 
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The Chairman: "I haven't had a chance to think about thi 
very carefully, but you may well be con 

any rats, it certainly doesn't seem to be 
Mr. Silver: 



That's right."* 

Despite clear rebuffs from the courts. " the banking industry continues to 
Ignore the Congressional mandate for separation of banking from the securities 
business. Even more disturbing, the bank regulatory agencies themselves contribute 
to that defiance. The REIT debacle and the current merchandising of pooled pension 
funds demonstrate the unwillingness of the bank regulatory agencies to withstand 
industry pressures to undercut the fundamental policies of the GlasS'Steagall Act. 
It confirms that effective enforcement of the prohibitions against bank involvement 
In the securities industry requires legislative action to remove discretion from the 
bank regulatory agencies. 

For over a century. Congress has sought lo prevent commercial banks 
and their affiliates from engaging In the general securities business out of concern 
tbst such activities Inevitably will result In economic disaster for the banks and the 
nation as a whole. Congress 1 concerns have been amply justified by events, most 
recently by the crises which resulted from bank sponsorship of REITs in the early 

t Hearings on S. 72. Senate Committee on Banking, Housing and Urban Affairs. 
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1970s. Yet, the banks and the bank regulatory authorities have repeatedly sought 
to subvert Congress 1 Intent, for example: by banks forming securities affiliates in 
the early 1900s in order to circumvent The National Banking Act; by the Comptrolle 
successful lobbying in the 1920s to permit banks to underwrite securities; by the 
Comptroller's efforts in the 1960s to authorize banks to sponsor mutual funds; by 
bank sponsorship of REITs in ths early 1970s; by the present mass-merchandising 
of Interests in bank collective pension funds; and by the current efforts of major 
banking institutions to repeal the Glass -Steagaii Ac(Jfcd return to the dangerous 
pattern of the 1920s. t 

We believe that S. 39 affords Congress the opportunity to categori- 
cally reaffirm the historic national policy that prohibits commercial banks and theii 
affiliates from engaging in the general securities business. Over 100 years of 

judgment of the banks or to the administrative discretion of the bank regulatory 
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Hibernia National Bank 




Bank Equity Fund Managsr for the 

five years ended December 31, 1077 

as measured by Frank Russell Co., inc.; 

Computer Directions Advisors, Inc.; 

and Rogers, Casey, A Barksdale, Inc. 

For I ntormation Contact: 

Gregory N. SctieOlar. Trust OrTicar, 

[504) 586-5707. Hibernia National BanK. 

Post Otlce Box 61540. New Orleans. Louisiana 70161 



HIBERNIA 

NATIONAL BANK 
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Entering our 

second decade 

of outperforming 

the Dow Jones* 

Why move your money to one of the Our consistency of performance has 

larger investment centers for long- a lot more to do with philosophy than 

term investment performance? Vou geography. And our philosophy can 

tan stay close to home and receive the work anywhere. For anyone, 
superior performance and adminis- We maintain the flexibility needed to 

trative services you require! anticipate the market Cur size makes 

'■,V!i6is? V The Fii :h Third Bank in it easier to be responsive to the needs 

" -■;:;-.;■ ?ti. '■'.'■■ ■';: vtrj den's have ,=.- of c.stonsrs. s.-d ■■■? pro'. 'oc: psisar.z\ 

eddrtss in the heart of a major money attention on s ongoing basis. 
. i:;nt=r, ■.-. do :',:perfcrm the industry, Are your funds performing as well 

year .;' ar,d ''ear out. as ours? if net, yo'J may '.vant to find a 

Again in 1577. The Fifth Third Bank new heme for your persicn "d croS? 

T.-jsi D.-:.t:i-r.snt has outperformed sharing investment wiinin V.Z T^js! 

the Dow Jones and Standard and Management Division or The Fifth ., 

Poor's 5C0 averages! Third Bank In Cincinnati. 

Get complete perf ormance information 

from Bob MitdteJ!, Trust Officer at (513) 57^5684. 

riF7J-j THIRD BAi\'X 

Cincinnati. Ohic 
,n.n.Th n >_i.Fi Better things happen with Fifth Third Trust. EST^S.*™. 
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ITS ABOUT TIME INVESTMENT MANAGERS 
WERE JUDGED OH THEIR SUCCESSES INSTEAD OF 
THEIR ADDRESSES. 

In other woids, it's about time 
that managers of employee benefit Dial 
realised thai you don't have t 
be located in one of the grea 1 



Take us, for example. The 
First National Bank of Birming- 
ham. We're certainly not at 
die hub of the investment 
industry, yet out Trust Division 
has been out p e i t b iming the 
industry standards for yean. -.,, 

1972-76 isa good exam- — ' ^.'Ijl. ' 
ple.Duringthattime.ourCor. ; ^Sj^llV, 

porate commingled equity fund's J* ^s!' 

rateofretumwas7.9percent jr ■ ^S^ 

versus only 4.9 percent for l 

the Standard c* Poof's 500. 
Ard for 1976 itself, our 
overall return was mote than 
14 point; higherthantheSfitP- 
a hefty 38. 5 percent. 

How can a bank from Bir- 
mingham get this kind of results 
for its clients' Because despite all 
the myths and misunderstand- 
ings, it's soli philosophy that 
determines investment success. 
Not geography. 

And we have a philosophy 
that would be just as sound no 
matter where we had our office. 
Which is simply rhat if you 
cotisistendy buy stocks that are 



ft 



undervalued and then sell them 
e~ whenthey teach foil value, 

f Y the results will be con- 

* —%/ J* sistendv good. 

flRl* J? - - Asatesukof this 



_"' philosophy, ■ 
« of the largest □ 



already have 

, t departments 

in the Southeast. And it's still growing. 
Which just goes to shew that there must 
be a lot of people our there who ate more 



than our return address. 

Ifyou'reoneof them, please contact 
Davis H. Crenshaw, Vice President 
end Trust Marketing Officer, The 
First National Bank of Birmingham, 
t. EO. Box 11007, Birmingham, Ala. 
\^ 35288; teL (205) 316- 539T , 



B'RMINSHAM 
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Read 
between the lines. 
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OVER THE LAST DECADE, THE 

; OF DETROrr COM- 

K FUNDS RAVE OUT- 
I OF THE BECKER 

\ RESULT OF: ! 



y*\ Trust Division 
n National Bank 

mM ofDetroit 
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Active investing 

in the fixed-income market 

makes sense and money. 



•aiS- Agencies and AAA CorpcraLe & 



National CHy Bank 

dCTdand-Ohk) 
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Your fixed-income fund 
has got to deliver 
superior results. 

Year. After year. After year. 

We'll find a way 



> t CONTINENTAL BANK 
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Your company Is employee benefit plan can't profit 
from a bad fit 



TOisrnRsfc 
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EVEN IF YOUR PENSION FUND 
HADAGOODYEAR, 

TELL IT TO 
THE MARINE 



perfon 



e is the only way to judge 
it. We believe there are 
other important issues to consider 
in addition. 

That's why you should ask your- 
self these questions— even if your 
pension fund had a good year. 

Does the performance run hot and 
cold as the market runs hot and cold? 

Will the investment philosophy 
that worked in the past be flexible 
enough to work tomorrow? 

Do you feel comfortable with the 
long-term goals set up for you? 

Understanding this total picture 
is the way we approach pension funds. 
And it's paid off. 



collective equity funds among the 
largest 25 U.S. bank trust departments. 1 

We also ranked first in 1-year 
performance. And number seven in the 
3-year category. (All periods 
ending 12/31/77.)' 

In tact. Marine Midland is one of 
the few major investment managers 
whose collective equity fund has beaten 
the Standard & Poor's average over 

I f you want t he kind of performance 
that goes deeper than just a good 
rate of return, tell it to the Marine- 
Contact Mr. Robert L. Kuney, 
Vice President, Marine Midland Bank. 
250 Park Avenue. N.Y., N.Y. 10017, 
telephone {2121 949-6511. 



MARINE MIDLAND BANK ; 
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cans 



incerely. 



■J,lfi$t>*4 
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Statement of Robert L. Waldo, President, Mortgage Insurance Companies 
of America*, to be presented to the Senate Committee on Banking, Housing 
and Urban Affairs, in support of H.R. 22SS, a bill to limit the insurance 
activities of bank holding companies and their subsidiaries. 

July 1, 1980 

Mr. chairman and Members of the Committee: 

The Mortgage Insurance Companies of America strongly supports 

of the bill as soon as practicable. The House has given its overwhelming 
support to this legislation by a vote of 333 to 25 on June 12, 1980; 
and the Senate in the 95th congress approved a similar measure. The tine 
is opportune for having this bill become law. 

This Association has testified on previous occassions in support 
of legislation to curb the insurance activities of bank holding companies 
so we summarize, as concisely as possible, our rationale for supporting 
H.R. 3255. 

insurance was a permissible activity of bank holding companies although 

that the Federal Reserve Board has not received any further applications, 



consisting of thirteen domestic private mortgage insurance companies 
whose insurance-in-foree on May 31, I960 was S9B.S billion. The nati 
officers of Che Association are Robert L. Waldo (President of Verex 

of Mortgage Guaranty Insurance Corporation!, Milwaukee, Wisconsin, Vi 



ird for approval of < 
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on this legislation. 

without creating a potential conflict of interest. Banks as providers 

of mortgage credit should not be allowed to have a financial interest 

in the sale of an insurance that could be required as part of the transaction. 

It is essential from the standpoint of the public that the lender and 

mortgage insurer deal at arm's length. Let me explain vhy this is necessary. 

Mortgage insurers write insurance at the request of a lender who 
is originating a low downpayment loan. The lender wants this insurance 

The nortgage insurer must look at the nature and the quality of 
a lender's assets, his appraisal, underwriting, and servicing abilities, 
and his methodology for handling delinquent loans, we question seriously 
whether a mortgage insurer would be able to objectively evaluate a sister 
affiliate of the same bank holding company system. In no way would they 
be dealing at arm's length. 

First, a mortgage insurer must objectively evaluate a lender before 
he can issue a master policy. This is not only dictated by sound underwriting 
principles, but required by the Federal National Mortgage Association and 
the Federal Home Loan Mortgage Corporation, both of which purchase 
conventionally financed mortgages on the strength of private mortgage 

Second, the decision by the lender as to whether to apply for mortgage 
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risk. A lender considering mortgage insurance offered by a company 

within the same bank holding company family introduces a biased element 

in the decision process. This may result in unnecessary mortgage insurance 

a self-dealing arrangement if the insured and insurer were members of the 
same bank holding company system. 

Fourth, the insurer's evaluation of a claim by a lender must be 

is in the best interest of the insurance company. Here again, objective 
evaluation is tainted if the insurer and the lender are both members of 
the same financial family. The conflict of interest permeating such a 
decision is self-evident. 

It has been suggested that entry of bank holding companies in 

is very competitive. There are presently fourteen private mortgage 
insurance companies most of whom are writing insurance on a national 

states are Eerved by at least ten companies. 

the industry. It will have an initial capitalization of 25 million, 
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maintaining deposits with lender-customers; and insured institutions may 
not own more than 1% of the equity securities in an MIC and have its 

and the Federal National Mortgage Association have adopted comparable 
requirements underscoring the need for more arm's length dealing between 
insurer and insured. 

It would be most unfortunate if in some future year the Federal 

legislation will make it clear and unmistakable that mortgage guaranty 
insurance is not a permissible activity of bank holding companies. 
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BEFORE THE 
SENATE COMMITTEE OH HANKING, HOUSING t URBAN AFFAIRS 



BILL HOS. S. 2B74 AND H.R. 2255 



NATIONAL ASSOCIATION OF CASUALTY S SURETY AGENTS 



Submitted by: 
Philip L. Coct 



National Association of Casualty 

i Surety Agents 
5225 Wisconsin Avenue, KW 
Washington, D.C. 20015 
(202) 362-0101 



OF COUNSEL: 

Stephen F. Owen, Jr. 

Henry Ash ton Hart 

LOOMIS, OWEN, FELLMAN & HONE 

Suite BOO, 2020 K Street, NW 

Washington, D.C. 20006 

(202) 296-5680 



July 1, 19B0 
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NATIONAL ASSOCIATION OF CASUALTY AND SURETY AGENTS 

The National Association of Casualty and Surety Agents (NACSA) 
is an organization comprising over three hundred of the larger pro- 
perty and casualty insurance agencies and brokerage firms in the 
United States accounting for approximately 20 percent of the total 
property /casualty insurance industry's premiums. NACSA appreciates 
the opportunity to provide for the record these written comments 
concerning impermissible insurance activities of bank holding 



There is currently an urgent need for legislation prohibiting 
bank holding companies from engaging in all but a few specifically 
identified forms of insurance activities. 

In the 95th Congress, the House overwhelmingly voted for such 
legislation as an amendment to Title XIII of the Financial Instit- 
ution Regulatory Act of 1978. However, in spite of this strong 
mandate, a last minute legislative compromise prevented this leg- 
islation from being included in the final bill which was enacted 

On June 12 of this year, the House overwhlemingly passed 
H.R. 2255, the Bank Holding Company Act Amendments, by a vote of 
333 to 25. Clearly, such a vote indicates again the urgent need for 
speedy passage of this important piece of legislation. 

This Committee has now before it two bills, S. 2874 and H.R. 2255, 
each containing the language as passed by the House on June 12. 
NACSA strongly supports the insurance language of these bills and 
urges this Committee to work expeditiously on this legislation 
which, if enacted, will prohibit bank holding companies from 
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engaging in insurance activities other than those specifically 

The increasing insurance activities of bank holding companies 
ar* resulting in unfair competitive practices on the part of 
such companies who are using their inordinate economic power in 
the banking narket to foreclose competition in the insurance 
area. For the past eight years, the Federal Reserve Board has 
consciously ignored this anticompetitive effect of bank holding 
conpany insurance activities, in spite of the clear congressional 
mandate, contained in the "public interest" test of 8 4(c) (8) of 
the Bank Holding Company Act, that the Board consider anticom- 
petitive effects. All indications are that the Board will con- 
tinue in this direction. Consequently, there is a particularly 
urgent need for corrective legislation such as S. 2674 and 
II. R. 2255. Absent such legislation, insurance agents will be 
forced to spend more tine and money challenging improper 



LEFT TO OPERATE UNDER A GENERAL STANDARD, THE FEDERAL RESERVE 
BOARD WILL NOT EFFECTIVELY LIMIT INSURANCE ACTIVITIES OF BANK 
HOLDING C 





In 1970, 


Section 


4(c| 


.81 


of 


tb. ..« 


Holding 


Company Act 






3 amended 1 


: o its c 








*hich prohibits 


bank hold: 


Lng 




companies from engaging i 


41 : 


in.ur. 


ance acti 


vities 


unless th, 


? Fed- 




Br. 


al Reserve 


Board f: 


Lnds 


Eu . 




tivities 


to be s 


o closely 


related 



66-sso o-ao - 



> y Google 



Page three 

banking as to be a proper incident thereto, and further finds 
that public benefits outweighing possible adverse effects can 
reasonably be expected to result. For the past eight years the 
Federal Reserve Board has interpreted this "general standard* 
in the most expansive sense, and while expending a great amount 
of time and resources, has allowed bank holding companies to 
engage in almost all forms of property and casualty insurance - 

In 1971, citing Section 4(c)(8) of the Bank Holding Company 
Act as authority, the Federal Reserve Board promulgated 12 CFR 
Section 225.4(a)(9). This regulation allowed bank holding companies 
to engage in, among others, the following broad categories of 
insurance: 

1.) Any insurance directly related to an extension of 
credit by a bank or bank related firm to the pro- 
vision of other financial services by a bank or bank 
related firm; and 
2.) Any insurance sold as a matter of convenience" to 
the purchaser so long as this portion of the 
insurance activity of the bank holding company 
is. insignificant.^ 



1/ This provision of the regulation allowing "convenience insurance" 
was struck down in Alabama Association of "Insurance Agents, Inc. 
VS. Hoard of Gov nrntir': <>1 '1-iio Kcdi-j-. -i ] R. -sorv c, 533 i'.2d 224 

(5th Cir. 1976); re-hearing denied, 558 F.2d 729 (5th Cir. 1977) i 
cert, denied 46 U.S.L.K. 3539, Ho. 770668, February 27, 1978. 
On April 10, 1978. the Board proposed an amendment to 12 CFR 
S225. 4(a)(9) in order to conform the regulation to this decision 
Of the Alabama Association case. The proposal is still pending. 
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Under this extremely broad standard, the Federal' Reserve 
Board has allowed numerous forms of Insurance activities. These 
activities include the following forms of insurance where such 
insurance has been issued to protect property in which the bank 
has a security interest or to protect the bank holding company's 
ability to obtain repayment of loans: 

1.) Fire, theft, and other perils 

2.) Comprehensive Insurance 

3.) Collision insurance 

4.) Marine insurance 

5.) Liability insurance 

6.) Property floater insurance 

7.) Homeowner's insurance 

8.) Boiler and machinery insurance 

9.) Surety bonds 
10.) Credit life, credit accident, and credit health 
insurance issued to cover the debtor. - 

Furthermore,, the Board has also allowed bank holding companies to en- 
gage in the Hale of numerous forms of insurance, such as automobile 
insurance, when sold as a matter of convenience to the purchaser.—' 



2/ Alabama Financial Group, Inc. , 39 Fed. reg. S5548 
(1974); First National Holding Corporation , 39 Fed. 
Reg. 33411 (1974) . 

3/ Id. 
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Page five 

In summary, over the past eight years, the Federa 
Board in its application of the general "closely relat 
Of S4(c)<B) of the Bank Holding Company Act has expenc 
amount of time and administrative resources, yet hts 1 
•//actively Ij.it the expanding icopa of insurance act 
anpaperf in by bank holding companies. 
II. 



In determining whether the conduct of a proposed insurance 
activity by a bank holding company will produce public benefits 
which will outweigh adverse effects such as undue concentration 
of resources and unfair competition, the Federal Reserve Board 
has continually turned its back upon facts which clearly demonstrate 
actual or potential tying of .the sale of insurance to granting of 
credit by bank holding companies. 

This shortcoming of the Board was amply demonstrated in the 

Board proceedings leading up to both the Alabama Association of In- 

1/ 
surancc Agents case and the recent case of Florida Association of In- 

— w 

surance Agents vs. Board of Governors of the Federal Reserve System . 
In addition the recent study conducted by the Board on the sub- 
ject of tie-ins between granting of credit and sales 



591 F.2d 334 (5th Cir. 1979) 
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bank holding companies, is yet another clear example of the Board's 
refusal to recognize the anticompetitive results of bank holding 
company insurance activities. 

In both proceedings leading up to the Alabama Association , 

ease, the administrative law judge had made a finding that 
the economic concentration of the applicant bank holding companies 
threatened insurance agents, and that a substantial possibility 
of tying of insurance sales to loans existed.—' 

In the Alabama Financial Group proceeding, the Admini- 
strative Law Judge, finding the Applicant to have as high as 
46.7 percent of deposits in some markets, concluded that the 
Applicant "...would have a dominant position in terms of 
captive clientele which could be influenced to divert from 
local existing independent insurance agencies. While coercive 
tying of insurance sales to lending is illegal under Section 106 
of the Act, 'voluntary' tying through subtle influencing par- 
ticularly in times of tight money is a distinct possibility 
despite protestations of TAPG witnesses to the contrary".—' 



ndcd I 
IA-10 {Alabama r 
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In the First National Holding Company proceeding, the 
Administrative Law Judge, finding the applicant and another 
bank holding company to control 52, a percent of the Atlanta 
market, concluded that "...their combined economic power would 
represent a formidable threat to the independent agencies by 
reason of the banks' advantage in terms of a very large built-in 
ollehtele of borrowari and that consequently . , .the Independent 
commission agents would have difficulty surviving''.—' 



This insistence by the Board that there be a showing of 
actual abuse of economic power ignored the clear intent of 
Congress that the Board consider not only actual abuse of economic 
power, but also the potential for such abuse. This intent of 
Congress was clearly manifested in the Conference Report to 
accompany the 1970 amendments to Section 4(c). [8) of the Bank 
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Holding Company Act of 1956: 

' "But the dangers of 'voluntary' tie-ins and 
reciprocity ere basically structural and must be 
dealt with by the Board in determining the competitive 
effects of bank holding company expansion into fields 
closely related to banking when considering application! 
under Section 4(c)(8). These will be difficult questions, 
for assurances of good faith and the intention not 
to engage in tie-ins and reciprocity by the Applicant 
bank holding companies will largely be irrelevant to 
the just as serious dangers of 'voluntary' tie-ins 
and reciprocity. The Board must, in any case, con- 
sider these problems in carrying out its responsi- .., 
bilities under the Act." {emphasis supplied) — ' 

In the Florida Association of Insurance Agents — =* case 

the Fifth Circuit felt compelled to strongly chastise the Board 

for again ignoring an Administrative Law Judge's findings that 

proposed insurance activities of a bank holding company would 

have anti-competitive effects in the insurance industry. 

.In the Florida Association of Insurance Agents case the 

administrative law judge had found that approval of the applications 

would produce "large concentrations" of market power which would 

"decrease competition within the insurance industry" by driving 

smaller competitors out of business or into mergers.—' The 

Board, while explicitly approving the administrative law judge's 

conclusion that increased service competition would result from 

approval of the applications, refused to mention the administrative 

law judge's specific finding that such apprnval would have an 

10/ H.R. Report No. 91-1747, p. 18, Deccnber 16, 1970. 

11/ Supra at note 5 

12/ Supra at note 5, pp. 340, 341 
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anticompetitive effect on the insurance industry. i^ doting 
that this act of the Board was alone sufficient to merit reversal, 
the Fifth Circuit fait compelled to instruct the Board on remand 
to address this important issue.— 



Yet another example of the Board's continued refu: 
give serious and objective analysis to the problem of i 
competitive actions by bank holding companies in ■ 
area is the recent Board study entitled "A Study of Tie-ins 
Between the Granting of Credit and Sales of Insurance by Bank 
Holding Companies". This study has been severely criticized 
by both the Federal Trade Commission^/ and the staff of the 
Comptroller of the Currency — for both its conclusion that tying 
of insurance to extension of credit is not significant and for 
its underlying methodology. 

13/ Id. 



Dec. 6, 1978 Memorandum of David H. Pyle, Visiting Scholai 
endorsed as position of Comptroller's staff in February'9, 
letter from Asst. Chief Counsel, Fred Barrett to FTC. 
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In thisstudy, the Hoard concluded that explicit tying 
between the granting of credit and the sale of credit- re la ted 
insurance was "practically non-existent" and that implicit 
pressures brought by lenders upon borrowers were "neither 
very strong nor widespread in the industry". In reaching this 
conclusion the Board ignored the evidence produced by its own 
survey. For the Board's own survey allowed that at least 16.41 
and perhaps as much as 251 of consumers felt required to purchase 
insurance in conjunction with extension of credit. In its 
criticism of the Board study the Federal Trade Commission noted 
that this 25% violation rate was not only significant but un- 

Furthermore, the FTC correctly pointed out that had the 
Board not conducted its survey so as to elicit evidence favorable 
to bank holding companies, the evidence of bank holding company 
tying activities would have been even stronger. For example, 
in order to determine the penetration rate of bank holding companies 
in the insurance market, the Board provided bank holding companies 
with voluntary questionnaires. The FTC pointed out that such a 
procedure most likely resulted in those bank holding companies 
with low penetration rates reporting such favorable information 
to the Board, and those bank holding companies with high 
penetration rates refusing to volunteer such information. 
The FTC also noted in its letter to Senator Proxmire 
that the method by which the Board study sought to determine 
the degree of coercion imposed upon consumers by hank holding 
companies was also biased in favor ot the bank holding companies. 
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The Board based its findings in this 
of bank holding companies to questioi 
selling insurance. Obviously, no bai 
to describe its practices as coerciv< 
of coercion was also based upon its i 
had been placed upon any consumer whe 
purchased insurance. The FTC pointei 



irea partly upon the answers 
) as to bank procedures in 
5 holding company is going 

The Board finding of lack 
ssumption that no coercion 

reported that he had not 

out that a rec 



study demonstrated that 
surance in connection wi 
that they have done so. 



s 401 of consumers who purchase in- 
i extension of credit do not reall; 
refore, a significant number of 



consumers who the Board assumed were not coerced, in fact had 

insurance tied to the extension of credit so effectively that 

they did not even see the tie. 

In its letter to Senator Proxmire, the FTC also expressed 

deep concern over the fact that the Board study indicated that 
no consumer complaints had been filed alleging tying of sale of 
insurance to extension of credit. The PTC pointed out that 
such indication was contrary to the fact that the FTC had in 
the past reported Such consumer problems to the Board. =?/ 
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and a refund of over $40 
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ipon consumers by bank holding compt: 
iJten by the Board in the conduct of I 



conclusions cont 



The Federal Trade Commission and the Comptroller of the 
Currency are not the only organizations which have noted this 
shortcoming of the Board. The Fifth Circuit in the Florida 
Association of Insurance Agents— ' case also noted the refusal 
of the Board to concern itself with anticompetitive effects 
resulting from insurance activities of bank holding companies. 
Legislation such as that contained in HR 2255, HR 2747 and 
UR 2856 ia necessary to limit the insurance activites of 
the bank holding companies. The Federal I 
proven itself unwilling to take the n 



18/ Supra at i 
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III. CONCLUSION 

For the past eight years the Federal Reserve Board has 
refused to properly apply the general "closely related" standard 
of S4 (c)(6) of the Bank Holding Company Act ho as to effectively 
limit insurance sales activities of bank holding companies and 
thereby protect against anticompetitive effects resulting from 
such activities. The bank holding companies have been allowed 
"to engage in an increasing number of insurance activities. 

The Courts have overturned the Board in many instances, ■ 
and both the Courts and other agencies have been compelled to 
chastise the Board for turning its back upon obvious showings 
of anticompetitive effects resulting from insurance activities 
of bank holding companies. The insurance agents have been 
forced to spend considerable time and money in having improper 
Board action overturned; but the agents cannot match the 
resources of the bank holding companies or the Federal Reserve 
Board, Applications of bank holding companies for permission 
to engage in insurance activities continue to be filed. 

All indications are that in processing these applications 
the Board will continue to ignore the anticompetitive effect 
of increased bank holding company activities in the insurance 
area. The insurance agents and the Courts should not be forced 
to expend further time and money in order to rectify improper 
Board action. 
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Legislative relief is urgently needed. Such relief would 
be afforded by passage of S. 3974 and H.R. 2255. Bach go be- 
yond the current general "closely related* standard to prohibit 
large bank holding companies from engaging in the sale of all 
but a few apecifically identified forma of insurance. NAC5A 
asks this Committee to adopt such legislation- 
Respect fully submitted. 



Philip L. Cochran 

National Association of Casualty 
t Surety Agents 



OF COUNSEL: 

Stephen F. Owen, Jr. 
Henry Aahton Hart 

LOOMIS, OWEN, FELLMAN I 
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Statement By 

RUSSELL A. HOWARD, FMS 

President 

of THE 

PROFESSIONAL INSURANCE AGENTS 

This statement of position by the National Association 
of Professional Insurance Agents (PIA) is submitted in 
support of legislation before the Senate Committee on Banking, 
Housing and Urban Affairs that would amend Section 4(c) (8) 
of the Bank Holding Company Act of 1956 to prohibit bank 
holding companies from engaging in insurance agency activities 
except under certain prescribed conditions. Such a prohibition 
is contained in H.r. 2255 and S. 2B74. 

The Professional Insurance Agents is a national associa- 
tion with membership of more than 33,000 independent property 
and casualty insurance agents from each of the fifty states, 
the District of Columbia, Puerto Rico, Canada and the Virgin 

PIA has long been concerned with the continued expansion 
of bank holding companies into the business of insurance and 
the lack of interest on the part of the Federal Reserve Board 
in stopping this expansion. 

The Federal Reserve Board, under a "general standard" 
approach, allows bank holding companies, among other activities, 
to provide any insurance that is directly related to an exten- 
sion of credit by a bank or to the provision of other financial 
services by a bank. To date, the Federal Reserve Board has 
proven itself unwilling to effectively regulate the activity 
of bank holding companies in the area of insurance and has 
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shown an extreme indifference to the potential of bank hold- 
ing companies to exert undue economic coercion upon insurance 
agents and consumers alike. 

Therefore, PIA urges this Cosnittee to adopt legislation 
to specifically prohibit bank holding companies from engaging 
in any insurance activities except for a few specified types 

of insurance which have proven to be proper activities for 

1 
bank holding companies and with which we do not take issue. 

The approach taken by K.R. 2255 and 5. 2874 would provide 
the Federal Reserve Board and the bank holding companies with 
explicit insturctions as to what is and what is not a permis- 
sible insurance activity for a bank holding company. He think 
this is the best approach since it would eliminate the ill 
effects of the confusing and Inconsistent rulings which have 
been promulgated by the Federal Reserve Board in this area. 
As a result, for the past eight years, the Federal Reserve 
Board, as well as the courts, have expanded a great deal of 
time and energy in this area. However, in large part due to 



Such permissible insurance activities would be those in 
R.R. 2255 as approved by the House of Representatives on 
June 12, 1980, i.e.: (1) credit life and A & H sold to 
insure repayment of a loan) (2 credit property insurance 
sold by a BHC finance company subsidiary to protect collat- 
eral on loans of less then $10,000) (3) insurance sold in 
a town with a population of 5,000 or less or where insurance 
agency facilities are otherwise inadequate; (4) by bank 
holding companies engaged in the sale of insurance on or 
before June 6, 1978; (5) by bank holding companies with 
total assets of 550 million or less; and (6) by bank holding 
companies acting as supervisor for property-casualty in- 
surance on the BBC's own property or group insurance on its 
amnio****. 
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its lack of concern for the potential of bank holding companies 
to exert undue economic coercion upon the insurance business, 
the Board has failed to caary out Congress ' clear intent that 
insurance activities of bank holding companies be limited. 
To allow the Federal Reserve Board to continue with thia 
"general standard" approach would be to sanction bureaucratic 
inefficiency and unbridled growth of bank holding companies 
at a time when the American public has clearly called for a 
more effective use of the administrative process and a check 
upon concentration of economic power. 



In 1970 Section 4(c) (B) of the Bank Holding Company Act 
was amended to prohibit bank holding companies from engaging 
in insurance activities unless the Federal Reserve Board 
determined that the insurance activities were "so closely 
related to banking" as to be a "proper incident thereto," and 
that the performance of the insurance activity by a bank holding 
company could reasonably be expected to produce benefits to 
the public which outweigh possible adverse effects. In 1971, 
the Federal Reserve Board, citing the 1970 amendments to Section 
4(c)(8) of the Bank Holding Company Act as authority, pro- 
mulgated 12 C.F.R. Section 225.4(a)(9). This regulation 
essentially allowed bank holding companies to engage in the 
following insurance activities: 
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1.) Any Insurance for the holding company and Its 
subsidiaries! 

2.) Any insurance directly related to an extension 
of credit by a bank or to the provision of 
other financial services by a bank; 

3.) Any insurance sold as a matter Of convenience 
to the purchaser so long as this portion 
of the insurance activity of the bank holding 
company was insignificant; and 

4.} Any insurance sold in a community which the bank 
holding company demonstrated had inadequate 
Insurance agency facilities or had a population 
of 5,000 inhabitants or lass. 

The Federal Reserve Board, whose members have a strong 
banking background, has bean barraged with a great number of 
applications from bank holding companies seeking permission 
to engage in nearly every conceivable form of insurance 
activity. The reaction of the Board to this barrage of 
applications has been confusing, illogical, and inconsistent. 
Prior to the 1977 decision of the Fifth Circuit in Alabama 
Association of Insurance Agents, Inc. v. Board of Governors 
of the Federal Reserve System the Board allowed a broad 
range of insurance activities. These activities included 



2/ 533 F.2d 244 (5th Cir. 1976]; re-hearing denied, 559 

F.2d 729 (5th Cir. 1977); cert, denied 46 U.S.L.W. 
3539, No. 77-668, February 27, 1976 
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the following forme of insurance where such insurance was 
issued to protect assets financed by the bank holding company 
or to protect the bank holding company's ability to obtain 
payment of loans: 

1.) fire, theft, and other perils; 

2.) comprehensive insurance; 

3.) collision insurance) 

4.) marine insurance; 

5.1 liability insurance) 

6.) property floater insurance t 

7. ) homeowners 1 insurance) 

8.) boiler and machinery insurance) 

9.) surety bonds) and 

3 

10.) performance bonds. 

Prior to the Fifth Circuit opinion in Alabama Association , 
the Board also allowed banks to engage in credit life, credit 
accident, and health insurance issued for the purpose of assuring 
the ability of the debtor to repay a debt, and the Board also 
allowed numerous forms of convenience insurance such as auto- 
mobile insurance. 

In addition to the numerous forms of insurance listed 
above, bank holding companies made application, albeit un- 
successfully, for still additional forms of 1 



3/ Alabama Financial Group, Inc., 39 Fed. Reg. 25, 54B 

(1974); First "N atio nal Ho lding Corporation , 39 Fed. Reg. 
33411 (15747: 

4/ Id. 
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These forma of insurance include i 

1.) business interruption inauranea; 

2.) fidelity insurance! 

3.) level term life lnsurancei 

4.) loss of rent insurance; and 

5 
5.) mortgage guarantee ineurance. 

The numeroua forms of insurance listed above demonstrate 

the need to replace the inaffectiva general standard with a 

specific prohibition upon all but a few specific forms of 

insurance. 

II. 



By allowing bank holding companies to engage in numeroua 
forma of property and casualty insurance in connection with an 
extension of credit or other financial services by the bank 
holding company, the Board has given an extremely pro-banking 
Interpretation to the words "closely related to banking." 
When one fully understands the intricacies of property and 
casualty insurance, it becomes clear that the sale of such 
insurance is not 'closely related" to banking within the fair 
meaning of those words. 



Alabama Financial Group. IMc . , 39 Pad. Rag. 25548 at 
25550 (1974) i First National Holding Corporation , 39 
Pad. Rag. 33411 at 33421, 33413 (1974); Barnett 
Banks of Florida and Chase Manhattan of New York , 40 
yedT'RegT JtSSo at Uiil, AUU (1375b Pan American 
Bankehares, Inc., Miami, Florida , 40 Fed. Reg. 44630 
at «4«32 (1975). 
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The three factors which are most commonly used to 
determine whether an activity is "closely related" are; 
1.) The functional equivalence of the activity 

to banking; 
2.) The ability of the activity to be operationally 

integrated into the bank's lending process] 

3.) The need of the bank to conduct the activity. 
All three of these factors are absent in the case of property 
and casualty insurance. 

There is no functional equivalence between the lending 
process and the sale of property and casualty insurance. 
Procedural steps taken in reviewing a loan application and 
drafting a loan contract are simply different from the pro- 
cedures inherent in selecting, selling, and servicing 
property and casualty insurance. 

Further, it cannot be argued that the sale of property 
and casualty insurance can be operationally integrated into 
the lending process. Property and casualty insurance is 
categorically different from credit life, credit health, 
and the limited form of credit accident insurance. These 
latter forms of insurance are generally written under a 
blanket policy issued to the lender without underwriting 
of individual applicants. There are no underwriting decisions 
to be made by the bank and no consumer decisions with respect 
to form or scope of coverage. 
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By comparison, the sale of property and casualty 
insurance necessitates an analysis of numerous factors, 
none of which are related to the lending process. The property 
and casualty insurance agent must assess all of the risks with 
which his client is faced and attempt to allocate the limited 
resources of his client to cover the most significant risks 
in an economic manner. He must be able to reassess his client's 
coverage needs as his client's business or personal situation 
changes. In the case of personal property, the agent must design 
his client's policy to include coverages for special costly 
items such as jewelry, furs, and art objects, not included in 
the "standard form' coverage. Also the property and casualty 
agent must be familiar with the literally hundreds of different 
policy forms which he must choose from and often combine in 
order to give his client the moat appropriate coverage. In 
addition to this extensive knowledge which the property and 
caaualty agent must have of both his client's situation and 
the form of insurance available which will most properly fit 
that situation, the agent must also be prepared to service 
the policy which he sells. In some instances this may entail 
the authority to settle small, claims in the range of a hundred 
to a thousand dollars depending upon the company and type of 
loss. Furthermore, the agent must handle claims for his 
client so that the client obtains the most speedy, efficient, 
and fair coverage from the insurance company. All of these 
skills are beyond the expertise of the normal loan officer. 
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There is simply no parallel between the information and 
■kills needed by the loan officer for the loan transaction 
and the information and skills required by the property and 
casualty insurance agent for the issuance of insurance. 
Consequently, the sale of property and casualty insurance may 
not be operationally integrated into a loan transaction. 

Nor can it be shown that bank holding companies need to 
engage in the sale of casualty and property insurance. Of 
course, a bank needs to make sure that the property in which 
it has a security interest is insured, but there is no need 
for the bank to sell such insurance. A bank needs buildings 
and telephones to conduct business, but this need does not 
make the construction of buildings or the provision of telephone 
service "closely related" to banking. As was explained above, 
insurance agents are better trained than a loan officer to see 
that the property in which a bank has a security Interest is 
adequately insured. Consequently t a bank holding company has 
no need to engage in the sale of property and casualty insurance. 

The fact that property and casualty insurance has never- 
theless been treated by the Federal Reserve Board under a 
"general" standard as "closely related" to banking demonstrates 
the need for Congress to specifically prohibit bank holding 
companies from engaging in all but a few specific forms of 
insurance. 
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III. THE FEDERAL RESERVE BOARD BA3 SHOWN LITTLE CONCERN 
OVER THE MfEtrtlAL OF BAtttt Mlflltt! g6HPAMJE& TO 
EXERT ECONOMIC COERCION UPON THE INSURANCE BUSINESS 

Mot only has the Federal Reserve Board found th« 
sal* of property and casualty insurance to be closely related 
to banking, but it ha* also found the conduct of those activ- 
ities by bank holding companion to be in the public interest. 
In making this finding, the Board has evidenced a noticeable 
lack of concern over the potential of bank holding companies 
to exert, undue economic coercion upon the insurance business. 

The history of the Alabama Association case demonstrates 

this failure of the Federal Reserve Board to objectively 

regulate the activities of the bank holding companies in the 

insurance area. The Fifth Circuit in that case was reviewing 

two decisions of the Federal Reserve Board, which in turn had 

revie w ed the Recoranended Decisions of an Administrative Law 

Judge. The Administrative Law Judge, who was not from the 

Federal Reserve System, but was "on loan' from another federal 

agency, recommended that the major holding companies. First 

National Holding Company and Alabama Financial Group, Inc., 

be denied the right to engage in all forms of insurance except 

for proprietary and employee insurance and for credit life, 

credit health, credit accident, and mortgage redemption 

6 
insurance. 



6/ . January 14, 1974 Recommended Decision of the Administrative 
/ Law Judge, F.R.B. Docket Ia-8 (First National Holding Com- 
pany) and February 7, 1974 Recommended Decision of the 
Administrative Law Judge, F.R.B. Docket Ia-10 southern 
Bankcorporation) ■ 
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The bases for both decisions of the Administrative 

Law Judge were essentially identical. Citing "destructive 

competition through the possibility of voluntary tying 

(insurance with lending) particularly in periods of tight 

7 
money, " the Administrative Law Judge found that reasonable 

expectation of public benefits was outweighed by the possibility 

of the adverse effects represented by destruction of competition. 

In the Southern Bankcorporation proceeding, two bank 

holding companies controlled over two billion dollars of 

deposits in Atlanta representing over 50 percent of the market. 

One of the applicants in that case forecast earnings from 

marketing insurance in the amount of $4,812,500 annual premiums. 

The Administrative Law Judge found that the adverse impact upon 

s 
the Atlanta insurance agents would probably be substantial. 

Furthermore, in that case there was testimony that a bank holding 
company would be "more receptive" to a borrower's last offer if 
insurance premiums were part of the total package. The Administra- 
tive Law Judge concluded that "voluntary tying" of insuranoe 
to lending was quite possible, and noted that section 4(c) (8) 

of the Bank Holding Company Act focused upon "possible" adverse 

9 
effects and not "probable" adverse effects. 

In reaching this decision, the Administrative Law Judge 

also made the following observation, which although apparently 
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ignored by the Federal Reserve Board, is in our view, the 

very reason why your Committee must specifically prohibit 

bank holding companies from engaging in insurance activities: 

"The proposition reduced to its simplest 
terns comes down to this: If a bank, large 
in its community, using predominantly depos- 
itors' funds as capital, is authorized to 
compete against mostly small insurance enter- 
prises by soliciting its debtor-clientele, 
it is possible, even probable that the Mom 
and Pop agency will be driven into merger 
or out Of business entirely; and, to this 
extent, the American dream of a land of 
opportunity where every man and woman, with 
some skill and good luck, can become a 
proprietor or a partner, rather than merely 
a clerical employee or an insignificant 
stockholder, will fade further. "10 

In spite of these alarming findings by the Administra- 
tive Law Judge, the Federal Reserve Board rejected in large 
part the decision of the Administrative Law Judge, and 
allowed many types of insurance activities which the Administra- 
tive Law Judge had found to have presented unacceptable risks 
of anticompetitive results. In doing so, the Board repeatedly 
stated that it had found no evidence of attempts by the bank 
to tie, either voluntarily or involuntarily, the sale of 
insurance to its provision of banking services. This inclina- 
tion of the Board to require a showing of actual use of 
monopoly power by the banks demonstrates the lack of concern 
of the Board over the potential of bank holding companies to 
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use their extraordinary economic power in an unfair manner. 

Monopoly power has long been held to be an evil in itself, 

regardless of whether that power is in fact exercised by 

11 
its holder. 

Further, it should be noted that in Florida Association 

of Insurance Agents v. Board of Governors of the Federal 
^ 

Reserve System., the Fifth Circuit remanded three cases 
back to the Federal Reserve Board with instructions to 
require the applicants to introduce evidence with respect 
to the effect of state law (in this case Florida and Texas) 
on the public benefits criteria enumerated in Sec. 4(c)(8) 
and to consider and review the revised applications in 
accordance with the statutory criteria outlined in its 
earlier Alabama decision. 

IV. BANK HOLDING COMPANIES CONTINUE TO PRESSURE FOR 

EXPANDED SCOPE OF PERMISSIBLE INSURANCE ACTIVITIES 

Sensing this pro-banking attitude of the Federal Reserve 
Board System, bank holding companies have continued to pressure 
the Board to expand the scope of permissible insurance activities, 

Recently, a bank holding company, NCNB corporation, 
applied to the Federal Reserve Board for approval to retain 



"So it is that monopoly power, whether lawfully or 
unlawfully acquired, nay itself constitute an evil 
and stand condemned under S2 [Sherman Act} even though 
it remains unexercised." (brackets added). U.S. v. Griffith 
334 U.S. 100 (1948). 

CA. #'s 75-3151 to 75-3153, 75-3342, 75-3343 and 75-3358 
5th Cir., March 19, 1979) 
591 F. 2d 334 (5th Cir. 1979) 
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its indirect subsidiaries which were engaged in the actual 
underwriting (i.e., ultimate risk bearing) of property and 
caaualty inauranca related to extanaions of credit by NCNB 
Corporation's affiliates. On May 12, 1978, the Federal 
Reserve Board denied the application finding that the activ- 
ities of tlio aubsid lories ware not closely related to banking. 
Bowaver, the fact that one Governor on the Board voted against 
rejecting the applioation and the very fact that the bank 
holding company even made the application are indicative of 
bank holding companies' belief that the Federal Reserve Board 
Mill allow them to engage in almost any type of insurance 
activity. 

Further evidence of this attitude on the part of the 
bank holding companies may be found in the comments which ware 
filed on Hay 1, 1978 by the American Bankers Association upon 
the Federal Reserve Board's proposed amendment to 12 C.F.R. 
Section 225.4(a)(9), that regulation which defines the scope 
of insurance activities which may be engaged in by bank holding 
companies. In these comments, the American Bankers Association 
argued that bank holding companies should be allowed to laaua 
extensions or renewals upon credit related insurance even though 
the loan which is related to the insurance haa been paid in full . 
It is hard to conceive how the issuance of such renewal insurance 
hy banks can be seen to be "closely related to banking" when 
such renewals are issued after the period when the loan which 
was the basis for the issuance of the insurance has been paid. 
Nonetheless, this position of the American Bankers Association 
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indicates that the bank holding companies feel that the 

Federal Reserve Board might apply the general "closely 

related" test in such a manner as to allow renewal insurance. 

V. FEDERAL RESERVE BOARD CONTINUES TO APPROVE APPLICATIONS 
DESPITE THE SENSE OF CONGRESS TO THE CONTRARY 

The non-banking activities of bank holding companies 
received intense scrutiny during the 95th Congress. Accordingly, 
on October 5, 1978, the U.S. House of Representatives voted 
252 to 72 to amend Se. 4(c) (31 to restrict bank holding company 
involvement in non-banking activities. On October IS, 197B, 
the Senate approved by voice vote identical language. Un- 
fortunately, notwithstanding the separate but equal actions 
of both houses of Congress, the legislation did not pass because 
of parliamentary circumstances and the enormous crush of 
end- 'Of --session business. 

In spite of this rather clear expression of intent by 
the 95th Congress and without regard to a specific request by 
several House and Senate banking committee members to Federal 
Reserve Board Chairman G. William Miller that a "moratorium 
on new or expanded insurance agency activities by bank holding 
companies be established by the Federal Reserve Board in all 
but the most urgent cases of public need," the Federal Reserve 
Board has approved some 200 bank holding company applications 
to enter the property and casualty insurance business since 
October of 1978. 
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VI. CONCLUSION 

In light o£ thi above comments, the Professional 
Insurance Agents strongly urges the Senate Banking, Housing 
and Urban Affairs Committee to act favorably on legislation 
as approved by the U.S. House of Representatives on June 12, 
1980 by a vote of 333-25, which would specifically prohibit 
bank holding companies from engaging in the sale of insurance 
except for a few specific types of insurance activities. 
Such legislation is necessary to effectively limit the 
insurance activities of bank holding companies and to put 
an end to the unproductive administrative proceedings which 
have been going on at great expense for the past eight years 
using a general standard. The need is urgent. PIA is 
hopeful that the committee will move swiftly to complete 
the work you so ably began in the 95th Congress. 
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SUTHEELAND, ASBILL & BBENNAN 



The Honorable Million Proxmire 

Chairman 

Senate Committee on Banking, 

Housing and Urban Affairs 

Room 5300 

Dirks en Senate office Building 

Washington, D.C. 20510 

Dear Mr. Chairman: 

He respectfully request that this letter be included 
in the record of your Committee's hearings on h.r. 2255 and 
related bills to restrict the insurance activities of bank 
holding companies and their subsidiaries. This submission is 
made on behalf jointly of our following clients! 



By way of brief background, our firm was employed first 
in 1974 by one company and then successively by the five other 
companies. Each had become concerned by complaints fron respon- 
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i agency forces that existing 
irance of established policy- 
: curtailed by the explicit or 
"irias of bank holding companies 
led through bank-affiliated in- 
" i compete for the sale of 
also were being atifled The complaining agents 
protested the elimination of normal competitive opportunities 
by the exercise of economic pressures by bank officers and em- 
ployees, some times exerted on mutual customers of the banks 
and the insurance agents in connection with a new loan or other 
banking transaction and sometimes unrelated to any new banking 

Our firs was authorized to investigate independently 
the factual basis for complaints of this nature and to advise 
our clients whether we perceived a current or potentially ser- 
ious threat to the traditional highly competitive marketing 
operations in the insurance industry through the entry of bank 
holding companies and their affiliates into the business of 
selling Insurance. He knew that to businessmen and consumers 
generally in need of normal banking services, even the sug- 
gestion of placing insurance through a bank affiliate can be 
the full equivalent of economic coercion of the worst kind. 

Our firm's investigation verified, as our clients 
had strongly suggested, that a blanket condemnation of bank 
holding companies and their banks and other subsidiaries clear- 
ly would be unwarranted. Some bankers continued the policy of 
not offering bank sponsored insurance, leaving to the individ- 
ual bank customer the selection of his own agent and insurance 
company to provide any insurance required in support of a bank- 
ing transaction. Other banks adhered to the traditional role 
of providing normally through a group insurance contract or 
contracts credit insurance coverage in amounts and for dura- 
tions directly related to the loan or other banking transaction. 
He became satisfied however that a growing number of banks 
and bank holding company organizations seized upon the 1970 
Amendments to the Bank Holding Company Act and expansive Fed- 
eral Reserve Board interpretations to market Insurance under 
circumstances which point strongly to unfair and improper use 
of the economic power of the banks in conducting those con- 
trolled and affiliated insurance operations. 

Our clients are in accord that such activities, par- 
ticularly if they continue to increase unchecked, are inimical 
to the orderly, normally competitive marketing of Insurance by 
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highly trained professional agents. They are destructive of 
the public's eight to free choice of an insurance agency and 
the right to secure the best insurance at the most competi- 
tive price to meet the individual's insurance needs. As I 
hove stated in testimony before this Committee and before the 
House Banking Financial Institutions Subcommittee on several 
occasions during the past four years, we believe these prac- 
tices can only be effectively dealt with by restoring the tra- 
ditional wall separating banking from commerce. 

As passed by the House, H.R. 2255 would effectively 
accomplish this result, while recognizing the legitimate and 
historic role of banking institutions in certain limited insur- 
ance areas such as credit insurance. Since our clients and 
their agents are in the life insurance business, their partic- 
ular interests relate to H.R. 22SS's provision concerning life 
insurance and annuities. These provisions, which we strongly 
support, would prohibit bank holding companies and their sub- 
sidiaries from providing life insurance or annuities as a prin- 
cipal, agent or broker except where the insurance is limited 
to assuring the repayment of the outstanding balance due on 
a specific extension of credit by a bank holding company or 
its subsidiary in the event of the death or disability of the 
debtor, or with respect to any insurance agency activity in 
a place that either has a population not exceeding 5,000 or 
that the bank holding company, after notice and opportunity 
for a hearing, demonstrates has inadequate Insurance agency 
facilities. 

We strongly urge the immediate adoption Of H.R. 2255 
with these appropriate restrictive provisions. Prompt Commit- 
tee and floor action is essential so that this legislation, 
which already has been passed overwhelmingly by the House, can 
be enacted during this Congress. Please be assured that we 
will welcome any questions which you may have. 

Respectfully submitted, 



Edward J. Schmuck 
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